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Abuse of language in the courts, is it dangerous? 
Acid house parties, background to, and, 
measures to strengthen the legislation 
-, Entertainment (Increased Penalties) 
Act 1990 in force 


ADOPTION 

Adopted person’s entitlement to apply for 
information to obtain birth certificate, 
absolute statutory duty on Registrar General 
to disclose information, whether disclosure 
could be refused on ground of public policy 
(R. v. Registrar General, ex parte Smith, N.C.) 

Application by mother and step-father, natural 
father agrees to adoption and order made in 
ignorance of fact that mother suffering from 
terminal illness, mother dying only three months 
after making of order, whether agreement to adoption 
vitiated, whether order should be set aside on 
ground of mistake (Re M (Minors), N.C.) 

Child in care, application by foster parents to adopt 
child, parent refusing to agree to adoption, relevance 
of past events, test to be applied on question of 
adoption, consideration of custodianship as an 
alternative to adoption, test to be applied in 
deciding whether or not a parent’s refusal to agree 


to adoption was reasonable (Re L (A Minor) (Adoption: 


Parental Agreement), N.C.) 

-, local authority deciding no possibility of 
rehabilitation of child with parent, placing child 
with propsective adopiers, applying to court for 
order declaring child free for adoption, parent 
withholding agreement to adoption, whether parent’s 
withholding of agreement reasonable, factors to be 
taken into account (Re D (A Minor) (Adoption: 
Parental Agreement), N.C.) 

Order, terms and conditions, real and justified 
fear of interference by natural parent, injunction 
necessary to protect welfare of child, whether 
injunction could be granted as term of adoption 
order (Re F (A Minor) (Adoption Order: Injunction), 
N.C.) 

Private placement, parent seeking return of child, 
wardship proceedings, whether court in wardship 


should confirm placement and circumvent normal 
adoption process (Re K (Private Placement for 
Adoption), N.C.) 

Procedure, application for order declaring child free 
for adoption, parent withholding agreement to adoption, 
application to dispense with parental agreement, court 
to decide whether adoption in child’s interests and then 
to consider whether parent unreasonably withholding 
agreement (Re D (A Minor) (Adoption: Parental 
Agreement), N.C.) 


See also under "Children and Youag Persons"; "Evidence"; 
"Family Law"; "Guardianship of Minors" 


Alcohol abuse and misuse, "alcohol flashpoints" warning from 
the Home Secretary 
Ambiguous poisoning 


ANIMALS 
Rabies (Importation of Dogs, Cats and Other Mammals) 
Order 1984, failure to keep a dog securely confined on 
a ship, whether a summary or an eithcr-way offence 
Archbold, who was? 
Attorney-General, political and public relations advisers to 
(Parliamentary question) 
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Bail, Greater London Bail Information Scheme, first 
annual report 


BAR 
Bar Association for Local Government and the Public 
Service, officers 
Bar Council, proceedings of 
Queen’s Counsel, numbers and ethnic origin 
(Parliamentary question) 
Student lawyers, new courses for 
Beauty and the bench 
Begging, spread of illegal begging on the streets 
(Parliamentary question) 
Birmingham pub bombings, Home Office statement 
-, prevention of destruction of police archive material 
(Parliamentary question) 
"Black People, Mental Health and The Courts", NACRO 
report 
Blaker, His Honour Nathanial, death of 
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Bow Street Runners, back to the 
Byelaws, byelaw which exceeds power conferred by 


enabling statute, severability, Military Lands 
Act 1892 (Director of Public Prosecutions v. 
Hutchinson and Smith) 

, challenging the validity of 


, House of Lords declare Greenham Common 


byelaws invalid 


, ultra vires, enforcing the "good bits" 
, whether byelaws made under the Local Government 


Act 1933 are preserved by the Local Government 
Act 1972 (Director of Public Prosecutions v. 
Jackson and Another, N.C.) 


Cc 


"Caravans", "caravan sites" and planning control 

-, validity of condition on site licence requiring 

removal of caravans for part of the year, Caravan Sites 
and Control of Development Act 1960 (Babbage v. North 
Norfolk District Council, N.C.) 


CHILDREN AND YOUNG PERSONS 
Access, child in care, application for access by parent, 
hearing adjourned for five months for guardian ad 
litem’s report, parent applies for interim access, 
whether court had power to grant interim access (H v. 
Stockport Metropolitan Borough Council, N.C.) 
, local authority refusing access and court 

dismissing parent’s application for access, mother 
subsequently requesting access, local authority refusing 
access and refusing to sever further notice under s. 12B 
of the Child Care Act 1980, whether local authority 
could be required to serve a further notice (R. v. West 
Glamorgan County Council, ex parte T, N.C.) 

, Staying access, whether local authority to make 
inquiries required by Accommodation of Children 
(Care and Control) Regulations 1988 (R. v. 

Newham London Borough Council, ex parte P, N.C.) 

-, child in care, whether interim access possible 

-, children in care, mother seeking access, justices’ 
clerk telling mother’s solicitor that guardian ad litem 
would be appointed, preliminary hearing arranged, 
mother and her solicitors from distant town, told 
no need to attend, local authority oppose appointment 
of guardian ad litem, submissions on behalf of mother 
for appointment of guardian ad litem not heard, 
magistrates refuse to appoint guardian ad litem without 
giving reasons, whether magistrates’ decision perverse 
(R. v. Pontlottyn Juvenile Court, ex parte R, N.C.) 

-, parents having two children, one child in custody 
of mother and other child in custody of father, mother 
implacably opposed to any access which would bring her 
into contact with the father, Judge making no order as 
to access, whether no order justified (Re S (Minors) 
(Access), N.C.) 

-, parents of two young children separating, access to 
be granted unless there were urgent reasons for 
refusing it, mother having fear of father, effect 
of mother’s fear on the children, access not possible 
at father’s home, undesirability of access involving 
taking children to roam streets or access in a family 
centre, whether Judge wrong in refusing access, 
whether children should have indirect contact with 
father in form of cards and presents (Re M (Minors) 
(Access), N.C.) 

-, proceedings, joining child as party in, justices acted 
perversely in refusing to join in R. v. Pontlottyn Juvenile 
Court [see above] 

-, sexual abuse, acts of abuse, access not thereafter 
taking place, application for resumption of access 
18 months later, limited supervised interim access 
granted subject to review court six month’ later, further 
limited supervised access granted, subsequent hearing 
to consider whether there should be any access, 
whether court should interfer with discretion of 
trial Judge (H v. B (Access), N.C.) 

, access not thereafter taking place for 18 

months, limited supervised access ordered for a 
period of six months, further limited access granted 
for six months, decision of Judge upheld on appeal, 
subsequent hearing as to whether continued access 
in the interests of children (H. v. B (Access) 

(No. 2), N.C.) 

Adjournment for social inquiry report, with a view to 
the making of a supervision order with 
intermediate treatment, propriety 

Admissibility of hearsay evidence, interpretation of 
para. 2(2)(c) of the 1990 Order 

Appeal, interim custody order, appeal against order to hold 
position pending full hearing to be deprecated (Re J 
(A Minor) (Interim Custody), N.C.) 

-, leave to appeal, appeal by mother against grant of 








Children and Young Persons -continued 


access to father, whether leave to appeal required 
(H v. B (Access, N.C.) 
Care, cases, role of experts in 
-, child in care, staying access, whether this amounted 
to "placement" of child under "charge and control" of 
parents (R. v. Newham London Borough, ex parte P) 

, local authority, duties of, Home Secretary’s proposals 
(Parliamentary question) 

, local authority, seeking care orders in wardship, long 
delay in allocating social worker, hearing not brought 
on for 16 months, duty of solicitor to local authority 
to bring the matter to court (Bolton Metropolitan 
Borough Council v. B and H, N.C.) 

, -, wardship secondary to statutory power decided in 
Re L (A Minor) 

, putative father acquires rights over child in care by 
s. 1, Family Law Reform Act 1987 

, wardship, child committed to care of local authority, 
rehabilitation attempted, unsuccessful, mother 


Children and Young Persons - continued 


of child unlawful (C v. S (Child Abduction) 
(Re J (A Minor) (Abduction: Custody Rights)) 563, 674 


-, -, parents living with child in Belgium, father leaving 


mother and bringing child to England, mother obtaining 
order for custody of child in Belgian court, 

application for recognition and enforcement order, 
delay of 16 months, whether through change in 
circumstances including passage of time original 
decision of Belgian court manifestly no longer in 
accordance with welfare of child (Re K (A Minor) 
(Abduction), N.C.) 


-, -, ward of court, mother having ~~stody rights taking 


child out of jurisdiction, father not having custody rights, 
whether custody rights of ward were vested in court, 
whether court could make a declaration that the 
removal of the child was wrongful for the purposes 

of the Convention on the Civil Aspects of 

International Child Abduction (Re J (A Minor) 
(Abduction), N.C.) 


unable to provide appropriate care, leave given -, abuse, admissibility of evidence of striking similarities 

for child to be placed for adoption, whether attempt in cases of 

at rehabilitation should be continued (Re E -, -, Cases, renewed publicity for 

(Minors) (Child in Care: Adoption), N.C.) -, -, evidence, a note on the decision of Scott Baker, J. 
Care proceedings, child injured by man with whom in Re E (Child Abuse: Evidence) 

mother had association, interim care order, -, -, protection from, comparisons between England and 

association now terminated, magistrates to focus Wales and Australia 

on risk or absence of risk to child if returned to -, -, research, results (Parliamentary question) 

mother, possibility of county court injunction -, adoption, fostering, Nigerian child placed with white 


forbidding man to go near mother’s home, interim 

care order, application to High Court to discharge 
order, hearing in High Court adjourned sine die 

on undertakings, parties to present reports at 

least seven days before the hearing, magistrates 

not following recommendation of guardian ad litem, 
reasons to be given (E v. N.S.P.C.C. and Another, N.C.) 

-, child removed from care of parents following non- 
accidental injury, care order made, access allowed 
to parents and grandparents for a time, local 
authority deciding child should be placed for 
adoption, access terminated, parents applying for 
discharge of care order, grandparents joined as parties, 
parents applying for access, both applications 
dismissed, grandparents joined in appeal to Crown 
Court against refusal to discharge care order but having 
no locus standi in appeal to High Court against refusal 
of access, applying for wardship to fill gap in law, 
whether wardship appropriate (Re L (A Minor) 
(Wardship: Jurisdiction), N.C.) 

-, evidence, dislcosure of medical reports, allegations 
against parents of sexual abuse, local authority refusing 
to disclose medical reports or to allow further medical 
examination, whether local authority exercised 
discretion judicially (R. v. Hampshire 
County Council, ex parte K, N.C.) 

-, evidence in, examination of the hearsay rule 

Child, abduction cases, Lord Chancellor on 

-, -, parents living in Australia, mother wrongfully 
removing child and bringing him to England, father 
applying for return, Judge finding risk of psycholocial 
harm unless order for return made subject to 
undertakings, whether court should require 
undertakings, circumstances iit which court 
should have regard to child’s wish not to return (Re G 
(A Minor) (Abduction), N.C.) 

-, -, convention not retrospective in its effect 

-, -, parents living in Australia with child, parents not 
married, father having no rights of custody, mother 
bringing child to England intending to remain 


foster parents, foster parents applying to adopt child, 

father applying in wardship for care and control, child 

living with foster parents for the five years of her 

life, very limited contact with father, relevance 

of cultural differences, relevance of colour, factors 

to be taken into account (Re N (A Minor) 

(Transracial Placement), N.C.) 313 


-, aged six years was competent to give evidence, 


decided in Rv. B 177, 297 


-, best person to bring up child is natural parent, 


decided in In Re K (A Minor) 


-, bruising to leg, caused by parents striking child with 


wooden spoon, child misbehaving, parent chastising 
child, case conference, child prone to bad behaviour, 
difficulties in disciplining him, decision to place 
child on child abuse register, whether decision 
reasonable (R. v. East Sussex County Council, 

ex parte R, N.C.) 


-, custody, child detained by non-custodial parent, 


other parent seeking to obtain care and control 
of child, whether police under a duty to intervene 
(R. v. Chief Constable of Cheshire, 

ex parte K, N.C.) 


-, -, magistrates’ court granting custody to father, order sct 


aside on appeal and custody given to mother, 

no presumption that young child should be with 
mother, whether magistrates’ reasons showed their 
decision was wrong, whether Judge should have 
substituted new order or whether he should have 
remitted the case for a rehearing 

(Re S (A Minor) (Custody), N.C.) 


-, -, very young child, limited evidence at interim hearing, 


practical assumption that a young child was prima 
facie better with mother (Re W (A Minor) 
(Custody), N.C.) 


-, interim custody, child "snatched" from parent 


who had brought child up, whether court should 
order immediate return, welfare of child 
paramount (Ke J (A Minor) (Interim) 

(Custody), N.C.) 


-, maintenance, lessons from Australia 
-, -, payments, further proposals for securing 
-, -, reform of, White Paper 


permanently, father subsequently obtaining 
custody order in Australian court, application 
for return of child, whether removal and retention 
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-, mixed race, mother a black woman and father desirability of limiting evidence to material facts 
a white man, parents not suitable to care for with emphasis on current situation and its bearing 
child, local authority placing child with white on the future, undesirability of evidence relating 
foster mother five days after birth, local to events not significant to children’s future 
authority adopting policy that a child should be (Re LP (Minors) (Care and Control), N.C.) 
brought up by a family of the same race and -, custody, care and control, both parents seeking care and 
ethnic group, rejecting foster mother as proposed control, grandmother very ill, mother spending each night 
adopter, proposing to place child with black at home of grandmother, children spending three nights at 
family, weight to be given to advantages of grandmother’s home and remaining nights each week 
maintaining the status quo as compared with the local with father, divorce, mother not wanting close 
authority’s policy (Re P (A Minor) (Transracial contact with father, mother not having made 
Placement), N.C.) arrangements for alternative accommodation, matters 
-, parents not married to each other, putative father to be taken into account when considering order for 
applying for custody, mother denying that care and control (Re S (Minors) (Custody), N.C.) 
applicant was the father of the child, whether , -, order made by one Judge on specific findings of fact, 
court had jurisdiction to make an order as to subsequent application to vary heard by another 
custody pending determination of question Judge, second Judge arriving at different 
of paternity (Re W (A Minor) (Custody), N.C.) findings of fact on issues adjudicated upon by 
-, private placement for adoption, parent seeking first Judge, Judge not entitled to go behind 
return of child, prospective adopters warding previous findings of fact (Re B (A Minor) 
child and seeking care and control, principle (Custody: Evidence), N.C.) 378 
to be applied in considering issue of care and , -, Variation application, events subsequent to previous 
control (Re K (Private Placement for hearing, all factors to be taken into account 
Adoption), N.C.) (M v. M (Custody: Fresh Evidence), N.C.) 105 
-, transracial placement, child of Asian origin, place with Children Act 1989, articles on 418 
white foster parents within days of birth, local -, designated Family Judges 788 
authority unable to find suitable Asian family -, Judges to link over child cases 650 
for child, when child aged two-and-a-half local -, preparations for implementation by magistrates 587 
authority propose to remove child from white -, progress on implementation (Parliamentary question) 462 
foster parents to break bond, foster parents -, underlying themes and contradictions in 59] 
ward child, whether in child’s best interests to Children Act 1989: Hearsay Evidence in Care, etc. 
stay with foster parents, whether racial aspects Cases, Statutory Instrument 143/1990 142, 290, 295 
should decide where child was to live (Re JK Children and Young Persons Act 1933, location of detainees 
(Transracial Placement), N.C.) (Parliamentary question) 788 
-, very young parents, mother deciding child should Custodial sentences on young offenders under 21 years 
be placed for adoption, father seeking of age, importance of sentencers discharging the 
custody, paternal grandparents of child duty imposed by the legislation 
supporting father and able and willing to help, Custody for the young adult offender, law and 
no criticism of father and his family, whether procedure examined 
decision of Judge that the young father was Custody. child, parents cohabiting but not married to each 
likely to develop other interests which would other, mother committing suicide, child cared for by 
conflict with welfare of child could be uncle and aunt after mother’s death, wardship 
challenged (Re M (A Minor) (Custody), N.C.) proceedings commenced, both uncle and aunt and 
-, victims of violent crime, compensation, first national father seeking care and control of child, principle 
conference to be applied in considering issue of custody 
-, ward of court, medical treatment, child terminally ill, (Re K (A Minor) (Custody), N.C.) 
treatment to ease suffering rather than prolong Delay in dealing with children cases, need for adequate 
life, whether such treatment was in the child’s resources to avoid 
best interests (Re C (A Minor) (Wardship: Guardian ad litem, children in care, mother applying 
Medical Treatment), N.C.) for access, circumstances indicate a number of 
-, -, injunction, terminally ill child, order factors to be investigated, whether magistrates’ 
preventing identification of all involved in ward’s refusal to appoint guardian ad litem justified 
care, whether injunction necessary in best interests (R. v. Pontlottyn Juvenile Court, ex parte R) 
of ward (Re C (A Minor) (Wardship: -, rota system in Bedford 
Medical Treatment) (No. 2), N.C.) Intermediate Treatment Fund, annual report 
-, -, removal from long-term foster parents following Juvenile, arrested and charged with offence, custody officer 
allegation of abuse, injunction effectively refuses bail, local authority propose to place juvenile 
prohibiting publication of any of the circumstances, in insecure hostel, whether custody officer 
need to balance freedom of press and need to justified in certifying that it was impracticable 
protect ward from harm, whether injunction was for the juvenile to be taken into care by the local 
in terms which were too wide (Re M and N authority (R. v. Chief Constable of Cambridgeshire, 
(Wards: Publicity), N.C.) ex parte Michel, N.C.) 
Child Care Act 1980, s. 13(1), aiding the absconder -, caution, ward of court, whether consent of court 
Children, care and control, children taken into care following required for caution for an offence (Re M 
death of mother at hands of father, children placed (Ward: Caution for Offence), N.C.) 
with foster parents, mother’s sister wishing to assume Juvenile crime, new funding package to combat 
care of children, her husband having varying mental -, numbers recorded, NACRO briefing paper 
state, local authority rejecting aunt as prospective Juvenile offenders, community-based facilities 
adopter, aunt commencing guardianship proceedings, (Parliamentary question) 
relevant factors to be taken into account (Re LP (Minors) -, in prisons and remand centres, fall in population, 
(Care and Control), N.C.) NACRO papers 


-, cases involving children in care, irrelevant evidence, -, -, Penal Affairs Consortium report "Juveniles 
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on Remand" 

-, detention of juvenile at a police station was lawful, 
decided in R. v. Chief Constable of Cambridgeshire, 
ex parte Michel [see above] 

-, remanding, controversy over proposed changes, reference to 
the European Commission on Human Rights 

Parental responsibility for child delinquency, Government 
proposals to introduce and the implications of 

Placement regulations, need to understand, is it a case of 
poetry or prose? 

Place of safety order, after period of time, local authority 
request interim order under s. 28(6) of the 1969 
Act, whether an "enabling order" only 

See also under "Adoption"; "Criminal Law"; "Evidence"; 
"Family Law"; "Magistrates" 

Transracial placements, welfare or dogma? 

Video link, evidence by, whether need to implement the 
Pigot report 

Ward, committing offence as juvenile, whether consent 
of court required for caution, caution to be 
administered in presence of parent, court in 
effect ward’s parent, direction as to person who 
should be present (Re M (Ward: Caution for Offence), 

NC) 

Wardship, child in care, appeals against refusal to discharge 
care order and refusal to grant access, grandparents 
wishing to assume care of child, joined as parties 
in appeal to Crown Court against refusal to discharge 
order, no locus standi in appeal to High Court 
against refusal to grant access, whether use of 
wardship appropriate (Re L (A Minor) (Wardship: 
Jurisdiction), N.C.) 

-, Rochdale hearing, Official Solicitor’s statement 

Welfare report, appeal, undesirable to automatically 
request up-to-date report on appeal (M v. M 
(Custody: Fresh Evidence, N.C.) 

-, restrictions on imposing a sentence of detention in 

Young Offender Institutions and Arrangements 
for Direct Committal of Male Young Offenders 
(Home Office Circular 39/90) 

Young offenders, custody for, changes announced 
in relation to detention of 14 year-old boys 

-, -, implications of R. v. Davison 

-, -, legal restrictions help to reduce, NACRO report 

-,-, Minister of State, Home Office welcomes sustained 
fall in numbers 

-, Leeds Project as an alternative to prison for 

-, national guidelines for 

Youth crime, Cleveland, joint report from NACRO 
and Cleveland 


CORONERS 
Law, s. 6 Coroners Act 1887, judicial review, standard of 
proof, unlawful killing, coroner’s directions, stare 
decisis (R. v. Coroner for Wolverhampton, ex parte 
Desmond Anthony McCurbin), N.C.) 
Pay of, in a historical context 
Court of Appeal, DPP defending cases before 
(Parliamentary question) 


COURTS AND LEGAL SERVICES ACT 
"An opportunity - not a threat", Lord Chancellor's views 
Challenge to Bar Council Rules 
Debate on the Second Reading 
Equality of opportunity, tabled amendments 
Legal Action Group, briefing on 
Legal aid proposals 
Principle aims of, reviewed 
"Crime, Justice and Protecting the Public", Government White 
Paper (see "Criminal Justice and Penal Reform" (below)) 
Crime prevention, inter-departmenta! guidelines 
-, Standing conference 


CRIMINAL JUSTICE AND PENAL REFORM 

Adversarial or inquisitorial?, a case for a 
juged’ instruction 

Advisory Committee on Legal Education and Conduct, 
chairman (Parliamentary question) 

Biochemistry and the offender, study of as part of a multi- 
disciplinary approach to treatment of offenders 

Capital punishment, debate on the re-introduction of, 
is this a waste of Parliamentary time? 

Car crime, importance of new approach, Home Secretary 
asks for 

Community care, is the criminal justice system 
isolated from? 

Compensation for victims of violent criminal injuries 
abroad, European Convention ratified 

Costs, imposed by Judges and magistrates, publication of, 
ACOP agree with 

Crime, British Crime Survey 

-, Statistics, first quarter of 1990 

-,-, second quarter of 1990 

-,-, (Parliamentary question) 

Criminal Injuries Compensation Board, backlog of cases 
(Parliamentary question) 

Criminal Injuries Compensation Scheme, changes in 

-, UK scheme the most favourable to victims 

Criminal injuries compensation schemes for Europe 

Criminal justice system, reform, progress report 

-, warning against loss of confidence in by 


Director of Public Prosecutions 
"Crime, Justice and Protecting the Public", Government 
White Paper 


Christmas Day in the workhouse 

Christmas execution 

Community charge (poll tax) enforcement, one man’s tale 

-, protection of personal data (Parliamentary question) -, -, Commons debate 

Computer hacking made illegal, by the Computer Misuse -, -, Howard League response to, "just deserts" criticized 
Act 1990 -,-, NAPO response to 

-, -, Prison Reform Trust, commentary on 

-,-, M.R.G. Rees, response to 

-, -, Society of Black Lawyers, response to 

-, -, women, implications for 

Custody, alternative to, community support from National 


CONSUMER PROTECTION 

Contract, want of consideration in 

Regulations by Secretary of State prohibiting, inter alia, 
supply, whether regulations to have extra-territorial effect, 
Consumer Protection Act 1987, ss. 10 and 11, Oral Snuff Children’s Homes and Hampshire probation service 
(Safety) Regulations 1989 (United States Tobacco -, NACRO briefing paper "Recent Trends in the Use 
International Inc. v. Secretary of Sate for Health, of Custody" 
nN) Deportation, women in prison awaiting 

Toy safety, death of child following swallowing of part (Parliamentary question) 
of new toy contained in chocolate egg, suspension Drug users sentenced to custody, NAPO concern 
notice issued by trading standards, whether suspension Fines, proposals to deduct from income support 
notice should be quashed, s. 14 Consumer Protection payments, NACRO welcomes 


Act 1987 (R. v. Birmingham City Council, -, unit fines system, results of research 
ex parte Ferrero Ltd., N.C.) Football hooliganism, continuing problem and measures 
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to deal with 418 on hearing, reviewed in Sands v. DPP 
France’s alternative approach to delinquency 359 , Court of Appeal (Criminal Division), staff at and 
Household insurance for ex-offenders, launched by insurers 367 length of time for appeals (Parliamentary question ) 
Howard League for Penal Reform, annual report 120 , defendants released from prison before appeals heard 
Imprisonment, role of Crown and magistrates’ courts, (Parliamentary question) i 
NACRO briefing paper 377 , meaning of "person aggrieved" (Cook v. Southend 
-, wrongful, staffing levels (Parliamentary question) 348 Borough Council, N.C.) 
Judicial accountability 556, 630 -, period between magistrates’ court and Crown Court 
Judicial independence, myth of 500 (Parliamentary question) 
Labour Party’s White Paper 65 -, rule of stare decisis, Court of Appeal bound to 
“Lawn Order" 302 follow its own decisions, circumstances in which court was 
LAG research project designed to increase access not bound by an earlier decision (Rickards v. Richards, 
to justice 442 N.C.) 
Legal profession, cost of 682 -, the lurking doubt in case law, examined 
Legal services, low cost needed, says Lord Chancellor 808 Arrest, providing adequate reason makes arrest lawful 
Licence to offend, continued ... 280, 427, 461, 566, 630 Assault, and battery, position of testing for Aids 
NAPO conference, Mr. Michael Head, an Assistant -, common assault, whether jury may convict of common 
Secretary of State at the Home Office addresses 314 assault on indictment not containing a specific count for 
Non-lawyers, rights of audience and appointment to that offence, Criminal Justice Act 1988, s. 40 
ranks of judiciary 113 (R. v. Mearns, N.C.) 
Open justice, need to preserve, except in -, on traffic warden, warrants custodial sentence, 
certain circumstances 148 result of decision in R. v. Robertson 
Partnership between the statutory and voluntary sectors -, Subjective test for recklessness in, considered in 
in criminal justice 607 R. v. Spratt 
Penal policy, Archbishop of Canterbury on 272 -, occasioning actual bodily harm, conflicting case law 
Penal reform, and Judge Pickles 49 on mens rea, meaning of "maliciously" in relation 
-, an imaginative idea by the Prison Reform Trust 50 to wounding or inflicting grievous bodily harm (s. 20), 
-, Eastern Europe 744 power of Court of Appeal to substitute conviction 
Pre-trial delay, reduction in, civil cases, for actual bodily harm when quashing conviction under 
Government’s intentions 359 s. 20 (R. v. Parmenter, N.C.) 
Prosecution, costs, last five years (Parliamentary , with intent to rob, whether a statutory offence only 
question) 726 or whether a common law offence still subsists 
Punishment, aspects of: 440 Attempt to commit offence, actus reus, whether s. 1(1) 
,-, importance of stating the obvious 689 of Criminal Attempts Act 1981 should be construed by 
,-, it’s all our fault 440 reference to previous conflicting case law (R. v. Jones 
, -» Managing the punishers 504, 581, 630, 678, 773 (Kenneth Henry), N.C.) 
-, -, Should there be a general theory of punishment? 814 -, construing s. 1 of the Criminal Attempts Act 1981 
-, -, why we need repression 576 Attempting to pervert the course of justice, whether 
Race issues in the criminal justice system, inchoate offence or substantive common law offence 
director of NACRO to the Nottinghamshire branch, (R. v. Williams, N.C.) 
Magistrates’ Association 297 Attempting the impossible, examined, in relation 
Sentences in the community, what will be the to buyers of stolen cars 
position of mentally ill offenders? 107 Bail, and remands in custody, effect of the Criminal 
Sentencing, improvement of information asked Justice Act 1988 
for by chairman of ACOP 239 -, hostels, private operators (Parliamentary question) 
-, reforms, pressure for maintained 713 -, -, Statistics (Parliamentary question) 
-, whether too much of a lottery and need for -, lodging places, review of number of places 
Sentencing Commission 216 (Parliamentary question) 
Sexual offender, working with, report on 321 -, prosecution’s right of reply on a bail application, 
"Supervision and Punishment in the Community", decided in R. v. Isleworth Crown Court, ex parte 
Green Paper, NAPO views on 514 Commissioners of Customs and Excise 497 
UK/Australian co-operation against crime 625 -, surety for behaviour on, what can be a condition 
Women and children in prison, Judge Pickles’ of bail 132 
controversial sentence considered 18 -, -, whether a person aged 17 years can stand surety 224 
Criminal records, importance of, ACOP’s assistant Beginning of a criminal case, whether should be re-thought, 
general secretary emphasizes 315 for juries and defence 195 
Cautioning of Offenders (Home Office Circular 59/1990) 580, 581 
CRIMINAL LAW Child kidnapping charge unnecessary, as an alternate 
Alternative verdict, whether on indictment for count, decided in R. v. C 793 
lawful wounding jury may convict of assault Community service orders, average time between 
occasioning actual bodily harm (R. v. Savage, N.C.) ’ sentencing and the start (Parliamentary question) 138 
Anti-Semitic literature, distribution of, prosecutions -, length of, choosing the number of hours, consecutive 
(Parliamentary question) 2 orders, result of decision in Anderson [see below] 355, 647 
Appeals, application for extension for time for -, reasonable excuse, position where offender fails 
appealing, appeal from registrar to Judge in county court, to produce documentary proof of absence 629, 678, 817 
notice of appeal not filed within time, application for -, when and how long? 621, 773 
extension of time refused by Judge, whether -, whether appropriate to make consecutive order so 
intending appeallant could appeal to Court of that total number of hours under both orders exceeds 
Appeal against refusal to extend time for appealing 240 hours (R. v. Anderson, N.C.) 626 
(Rickards v. Rickards, N.C.) 4 Compensation, award less than that applied for, 
-, by way of case stated, powers of the Divisional Court whether court must give reasons 176 








Criminal Law - continued 


-, extent of personal injuries in dispute, whether 
court may make order in absence of evidence (R. v. 
Chorley Justices, ex parte Jones) 

-, judicial principles examined 

-, order inappropriate if its effect will be to 
subject defendant on his discharge to a financial 
burden 

Concurrent sentence for unrelated offences was 
incorrect, decided in Attorney-General’s Reference 
(No. 1 of 1990) 

Confessions, question of "verbals" needs to be 
carefully considered 

Conspiracy, crossing the conspiratorial threshold, 
by agreement, whether completes the offence considered in 
R. v. Davies (Malcolm); R. v. Marsay 

Contempt, non-molestation injunction, breach of, 
committal to prison, service of Form No. 79, service not 
effected on contemnor until 13 days after execution of the 
warrant of committal, order did not recite the court’s 
findings of contempt, whether committal order fatally 
flawed (Clarke v. Clarke, N.C.) 

Contempt of court, breach of undertaking, husband 
giving undertaking not to enter part of matrimonial 
home, wife leaving matrimonial home, husband moving in 
without obtaining discharge of undertaking, whether court 
should enforce undertaking (Roberts v. Roberts) 

Costs, defendant legally aided, defendant acquitted, 
propriety in making a "defendant’s costs order" 

-, in criminal cases, whether interest payable on costs 
ordered to be paid out of central funds (Westminster City 
Council v. Wingrove and North) 

Costs in Criminal Cases (General) Regulations 1986 - 
Rates of Allowances 342, 427, 445, 581, 

Counsel, problems with seeing Judge in chambers, 
reviewed in R. v. Pitman 

Counts, single count should allege alternate mode of 
participation, decided in R. v. Gaughan 

Criminal damage, dismantling and removing parts of 
structure thereby impairing use of the structure, no 
physical damage to parts, distinction between damage to 
removed parts and damage to whole structure 
(Morphitis v. Salmon, N.C.) 

Criminal Justice Act 1988, s. 65: Civilian Fine 
Enforcement Officers (Home Office Circular 36/1990) 

Criminal Justice Act 1988 (Home Office Circular 94/1990) 

Criminal Justice Bill, chairman of ACOP’s comments on 

-, increased term of imprisonment for persistent 
violent or sexual offenders 

-, NACRO director comments on 

-, new sentencing powers under reviewed 

-, summary of 

Crown Court, compensation order, no power 
to fix imprisonment in default, duty on counsel 
for prosecution and defence to ensure that court 
nas power to make order (R. v. Komsta and 
Murphy, N.C.) 

Custody time limits, extended custody time limit needs 
clear order, decided in R. v. Sheffield Justices, 
ex parte Turner 

Deposition, sworn, discretion to exclude, considered in 
R. v. Neshet 

Director of Public Prosecutions, taken-over cases since 
1987 (Parliamentary question) 

D.P.P. v. K, something to add on recklessness 
to cause bodily harm by act or omission 

Dishonesty, directing the jury on, words to be used, 
guidance from R. v. Vosper 

Drunk and disorderly in a public place, whether police 
constable has power of arrest (Director of Public 
Prosecution v. Kitching, N.C.) 


48, 


5H, 





144 


754 


767 


729 


609 


Criminal Law - continued 


Electronic monitoring (tagging), average cost per 
offender (Parliamentary question) 

-, cost effectiveness (Parliamentary question) 

-, "Electronic Monitoring: The Trials and Their Results, 
Home Office Research Study 

-, experiment on wider basis 

-, NACRO summary of six months’ experiments 

-, pilot schemes, results (Parliamentary question) 

-, Statistics (Parliamentary question) 

-, technical faults (Parliamentary question) 

-, trials, results of (Parliamentary question) 

Extradition, double extradition not unlawful decided in 
Morgan v. Attorney-General 

Fines, commital in default of fine, imposing consecutive 
sentences, unfair effect on release date 

Football restriction orders, further powers announced 


Football Spectators Act 1989, provisions considered 

-, Part II of the Football Spectators Act 1989 (Restriction 
Orders): The Role of the Courts (Home Office Circular 
No. 31/1990) 

Forfeiture, whether power to make forfeiture order 
under s. 43 of the Powers of Criminal Courts Act 
1973 requires that the user of the property and 
the offender must be the same person 
(R. v. Coleville-Scott, N.C.) 

Fraud case, "preparatory hearing" held under s. 7 of the 
Criminal Justice Act 1987, limitation on purposes for which 
such hearing may be held (R. v. Gunawardena, Harbutt 
and Banks, N.C.) 

-, trials, location of, new Practice Direction 

-, -, purpose-built courts for 

Identification parade, failure to hold was fatal to 
prosecution 

Imprisonment, sentence of, should depend on the individual 
circumstances of the case, stated in R. v. Dobson 

-, whether appropriate to pass a substantial sentence of 
imprisonment and suspend so much of it that only 
a tiny fragment is left to be served (R. v. 

Strickland (E.A.) and Strickland (S.), N.C.) 

-, whether good practice to suspend a short sentence of 
imprisonment (R. v.Grant, N.C.) 

Indictment, lesser charge open to the jury only if 
on the indictment, result of decision in R. v. Mearns 

-, Indictment (Procedure) Rules 1971 as amended, preferment 
of bill of indictment, whether, after expiry of 28 days 
initial period, officer of Crown Court has power (a) to 
prefer bill of indictment of his own volition and (b) to 
extend the initial period after bill has been preferred 
(R. v. Stewart, N.C.) 

-, whether bill of indictment valid when signed by the 
proper officer of the court on the first page and not at 
the end of the indictment (R. v. Laming, N.C.) 

-, whether Divisional Court has jurisdiction to review 
decision of High Court Judge granting leave to prefer a 
voluntary bill of indictment (R. v. Manchester Crown 
Court, ex parte Williams and Simpson, N.C.) 

Joint and several penalties inappropriate, decided in 
R. v. Porter 

Joint enterprise case, problems associated with, examined 
in R. v. Hyde, Sussex and Collins 

Judge, discretion to leave an alternative verdict 
to the jury, reviewed in R. v. Carson 

-, in chambers, bail application, rights of audience, 

Crown Court practice 

-, order to have witness forcibly brought into dock 
amounted to a material irregularity in R. v. O'Boyle 

Jury, overturning the verdict of, reluctance of Court 
of Appeal 

-, whether Judge directing jury to return verdict of not 
guilty may leave available alternative offence for jury to 
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Criminal Law - continued 


consider, Public Order Act 1986, ss. 2, 4 and 7(3) (R. v. 
Carson, N.C.) 

Malicious Communications Act, prosecutions under 
(Parliamentary question) 

Manslaughter, corporate, liability considered following 
the Zeebrugge trial 

-, Purley Rail Crash, was it? 

Mode of trial, achieving consistency of approach in 
making the decision, Lord Chief Justice introduces a 
Practice Note 

Murder, by a joint venturer, background and case law 
examined 

-, incitement to, legislation and prosecutions 
(Parliamentary question) 

-, sentences for those who murder police officers, 
Home Secretary’s statement 

Oaths, lawfully administered to witness, decided in 


R. v. Kemble 385, § 


Obtaining property by deception, forged cheques paid 
into account and money then withdrawn on presentation of 
withdrawal slip, whether conduct amounts to deception 
(R. v. Hamilton, N.C.) 

Occupier of premises, criminal liability of, case 
law examined 

Offences Against the Person Act 1861, s. 4, 
recklessly causing bodily harm, something to add 
by D.P.P. v. K 

Official Secrets Act 1911, s. 2, farewell to 

Outraging public decency, whether prosecution for 
common law offence barred by s. 2(4) of the Obscene 
Publications Act 1959, whether prosecution must prove 
specific mens rea (R. v. Gibson and Sylveire, N.C.) 

Periods of remission, not to be taken into account, 
exceptions to general principle considered in R. v. 
Burnley JJ., ex parte Halstead 

Police and Criminal Evidence Act 1984, Codes of 
Practice under, judicial attitude to police obtaining 
evidence in breach of 

-, -, to be revised 

-, -, draft revision 

-, -, revised, in force (Parliamentary question) 

-, -, whether there will be further modification 
(Parliamentary question) 

-, interpretation of "oppression" in s. 76 

-, Single breach does not necessarily taint the whole, 


485, 50?, 


decided in R. v. Gillard; R. v. Barrett 587, 


Private criminal proceedings, unenviable task of 
seeking to institute 

Prostitution, abolition of term "common prostitute" 
(Parliamentary question) 

-,-, AMA against term 

-, Soliciting women for the purpose of prostitution, 
whether persistently driving around red light district 
amounts to soliciting, Sexual Offences Act 1985, s. 2 
(Darroch v. Director of Public Prosecutions, N.C.) 

Public Order Act 1986, offences under examined 

-, 8. 2, violent disorder, counting up the 
participants in 

Public order offences of using threatening words or 
behaviour towards another person 

Rape, and attempted rape, definitive view of 
expressed in R. v. Mahest Dhokia and Others 

, attempted rape, whether offence is committed when 
defendant is reckless as to woman’s consent (R. v. 
Khan and Others, N.C.) 

,-, man gaoled for attempted rape of wife 

, information on victims given to defendants as 
part of prosecution evidence (Parliamentary question) 

-, marital exemption to, to be tested 

-, -, whether should be ended 

-, review of the law (Parliamentary question) 


324, 343, 


Criminal Law - continued 


-, Statistics concerning offences of 
(Parliamentary question) 

-, tackling the crime of (Parliamentary question) 

Recklessness, assault occasioning actual bodily harm, 
whether test of recklessness is limited to foreseeing 
a risk of harm and going on to take the risk 
(R. v. Spratt) 

Rehabilitation of Offenders Act, examination of, 
working of (Parliamentary question) 

Right of silence, changes to, LAG response 


See also under "Children and Young Persons"; "Consumer 


Protection"; "Courts"; "Criminal Justice and 
Penal Reform"; "Crown Prosecution Service"; 


"Dangerous Drugs"; "Dogs"; "Evidence"; "Family Law"; 


"Judicial Review"; "Food and Drugs"; "Justices’ 
Clerks"; "Legal Aid"; "Legal Services"; "Magistrates"; 
"Police"; "Prisons"; "Probation"; "Race Relations"; 
"Road Traffic Acts"; "Shops"; "Theft and Handling"; 
"Trade Descriptions Acts" 

Sentencing, co-defendants should be sentenced by the 
same Judge (R. v. Forde and Another, N.C.) 

, consistency in, current criticisms 

, custodial sentence on young offender, involved 
in multiple offences, proper construction of s. 1 of 
the Criminal Justice Act 1982 as amended by s. 123 of 
the Criminal Justice Act 1988 (R. v. Davison, N.C.) 

, -, whether offence taken into consideration can be 


taken into account to satisfy requirements of s. 1(4A)(c) 


of the Criminal Justice Act 1982 as amended (R. v. 
Howard, N.C.) 


, defendant convicted of two offences, whether permissible 
to make a probation order on one and a community service 


order on the other (R. v. Harkess, N.C.) 

, deterrent sentence for pickpocket was inappropriate, 
in R. v. Masagh 

, effect of previous convictions upon the sentence 

, limitations on sentencing powers of Crown Court in 


cases committed for sentence under s. 56 of the Criminal 
Justice Act 1967, duty of counsel to inform Crown Court 
of complicated sentencing matters (R. v. Squirrell, N.C.) 


, medical evidence required to mitigate sentence, 


possible life expectancy of offender who was HIV positive, 
no basis for mitigation, decided in R. v. Moore (Archibald) 


, offenders who attack young children, referral to Court 
of Appeal under s. 36, Criminal Justice Act 1988, 
Attorney-General’s Reference (No. 17 of 1990) 
, role of the prosecution in, examined 
, unlawful prison sentence can be changed or upheld by 
Court of Appeal (R. v. Hollywood, N.C.) 
Social inquiry reports, remands in custody for 
Vagrancy Act 1824, amendment in relation to 
(Parliamentary question) 
-, obscenely exposing person with intent to insult 
female, whether direct evidence of exposure necessary 
to prove (Hunt v. Director of Public Prosecutions, N.C.) 
Vagrants, prosecutions against (Parliamentary question) 
Wounding, unlawful wounding allegation includes assault 
charge, decided in R. v. Savage 
Crown Court, and county court, Taunton 
-, four guides to good practice and procedure in 
-, Staffing levels (Parliamentary question) 
-, Wood Green 


CROWN PROSECUTION SERVICE 

Adjournments and costs (Parliamentary question) 

Annual report 

Criticism of, various factors reviewed 

Director of Public Prosecutions urges rights 
for Crown Prosecutors to appearing and conducting 
cases in Crown Court 

Failure to be represented in a magistrates’ court, 


321, 536, S61 


93 
65 


2. 48 


506 
236 


462 


548 
72 


322 
$28 
653 
348 
458 


331 
120 
129, 165 


130, 189 








Crown Prosecution Service - continued 


Brent (Parliamentary question) 
Fairness for, in the matter of late payment of legal 
aid fees and suicide of pending defendant 
Home Affairs Committee report on, comments from 
Director of Public Prosecutions 
-, Government’s response to 
New training centre 
New Zealand, privatized in 
Performance indicators and performance to date 
(Parliamentary question) 300 
Recruitment, national advertising campaign 50 
-, (Parliamentary question) 2S2 
See also under "Criminal Law"; "Magistrates" 
Crowther’s column 


531 
429 
757 


30, 78, 190, 222, 254, 
334, 366, 430, 460, 478, 567, 727, 790 
Customs and Excise, proceedings for condemnation 


260 


DANGEROUS DRUGS 
Confiscation orders, draconian effect of, under the 
Drugs Trafficking Act 1986, considered in R. v. 
Saunders 
-, guidance on law relating to under the Drug 
Trafficking Offences Act 1986 (R. v. Dickens) 
-, joint venture in drug trafficking, whether appropriate 
to make joint and several orders against each co-defendant, 
Drug Trafficking Offences Act 1986 (R. v. Porter, N.C.) 
-, whether confiscation order made under the Drug 
Trafficking Offences Act 1986 forms part of the sentence 
under s. 9 of the Criminal Appeal Act 1968 and is therefore 
subject to appeal (R. v. Johnson, N.C.) 
Drug importers, sentencing, importance of defendant’s 
position in the operation 
Drug trafficking, Home Secretary agrees future co- 
operation with Bahrain 
-, offences, improvements to the 1986 Act, working 
group to look at 
Inner city crime and drug prevention 
Davies, Mr. F.G., new Editor, J.P. 
Deaf people, facilities available in the courts 
(Parliamentary question) 
Deportation, women, statistics (Parliamentary 
question) 


DOGS 
Attacks by dogs, dealing with, arguments for and 
against licensing and/or registration 
Control, provision in existing law (Parliamentary 
question) 
Dangerous dogs, Dangerous Dogs Act 1989 repeals in 
part Dogs Act 1871, whether solves problem 


354, 417 
493 


136 


E 
Elwyn-Jones, Lord, memorial service 


ENVIRONMENT 

White Paper, "This Common Inheritance: Britain’s 
Environmental Strategy" 

European Community law, English court stays proceedings 
for a preliminary ruling, English court must grant 
interim relief, a constitutional crisis? 

European Convention on Torture, procedure following 
ratification reviewed 

European Courts, need to not confuse the two 

Europeans,law and languages degree for 


EVIDENCE 

Admissibility, of evidence from taped interview 
with child, accepted in R. v. H 

-, of statement of witness who does not give oral 
evidence in committal proceedings through fear, Criminal 
Justice Act 1988, ss. 23(1)(ii), 23(3) and 26 (R. v. 
Acton Justices, ex parte McMullen and Others and R. v. 
Tower Bridge Magistrates’ Court, ex parte Lawlor, 
N.C.) 

-, of unsworn evidence of young child, effect of 
repeal of statutory requirement of corroboration, 
Children and Young Persons Act 1933, s. 38 
(R. v. B (C.A.) 

-, of what a prisoner had said to a doctor, position 
where issue being tried was non-medical considered in 
R. v. McDonald 

-, of similar fact evidence, danger of common sense 
approach in cases of sexual abuse (R. v. B 
(C.M.), N.C.) 

-, -, in cases of child sexual abuse, whether need 
to sever counts where such evidence inadmissible 
(R. v. P, N.C.) 

Admissions obtained in breach of Code of Practice 
under Police and Criminal Evidence Act 1984, vital 
importance of rules relating to contemporaneous noting 
of interviews (R. v. Canale, N.C.) 

Best evidence rule, case law reviewed 

Business documents, hearsay rule, admissibility, 
ss. 23 and 24 Criminal Justice Act 1988 

Care proceedings, medical reports, refusal to disclose, 
duty of local authority to disclose all relevant material 
(R. v. Hampshire County Council, ex parte K, N.C.) 

Character in evidence, inadequate directions as to 
the accused’s good character 

-, relevance of good character in indecent assault 
cases 

Computer printouts admissible as real evidence 

Corroboration, of evidence in criminal trials, 

Law Commission Working Parer on 

-, whether evidence of co-defendant can corroborate 
evidence of accomplice (R. v. Wade, N.C.) 

Cross-examination of the accused, case law 
considered 

Discretion of Judge to allow prosecution to re-open 
case to admit further evidence, misunderstanding 
between prosecuting and defence counsel 
(R. v. Francis, N.C.) 

Discretion to admit statement of deceased prosecution 
witness, relevance of possibility of statement being 
controverted by defence witness, Criminal Justice Act 1988, 
s. 26 (R. v. Cole, N.C.) 

Electronically recorded evidence, recent 
developments in 

Experts, for Mediation, British Academy of 
Experts register 

-, nature of their role examined 

-, psychiatrist, when not admissible, considered in 
R. v. Bolton Magistrates’ Court, ex parte Scally 

Findings of fact made by one Judge, order as to 
custody of children made on basis of those findings 
of fact, subsequent hearing 16 months later by another 
Judge, parent seeking variation of custody order, second 
Judge arriving at different findings of fact on issues 
adjudicated upon by first Judge, Judge not entitled to 
go behind previous findings of fact (Re B (A Minor) 
(Custody: Evidence), N.C.) 

Gruesome photographs, putting in evidence, whether 
unfairly aids prosecution against defence 

Hearsay, admissibility of, interpretation of 
para. 2(2)(c) of the 1990 Children (Admissibility of 








Evidence - continued 


Hearsay Evidence) Order 

-, Statements taken by police inspector admissible 
under PACE 

-, wardship proceedings, whether hearsay evidence 
admissible, whether admissible in wardship proceedings, 
hearsay evidence of statements of child containing grave 
allegations against parent, need to regard such evidence 
with great caution, whether court could make findings of 
fact based solely on such evidence, whether such evidence 
would justify a finding in wardship that child at risk 
(Re W (Minors) (Wardship: Evidence), N.C.) 

Hostile witnesses, previous inconsistent statements 

Identification, evidence of, made overseas, admissible, 
decided in R. v. Quinn 

-, fleeting recognition insufficient decided in 
R. v. Turnbull 

-, of person accompanying alleged offender at time of 
offence, whether “Turnbull direction" required 
(R. v. Bath) 

-, parade, whether police officer’s evidence of what 
identifying witness had said in absence of accused is 
admissible (R. v. McCay, N.C.) 

Interviews with defendant in breach of Code of Practice 
held inadmissible, whether subsequent interviews 
recorded in full compliance with Code should be held to 
be tainted and inadmissible (R. v. Gillard and 
Barrett, N.C.) 

Notice of alibi relating to whereabouts of defendant 
at a time earlier than when offence committed, 
defendant allegedly seen by prosecution witness 
both at that time and later when committing the 
offence, whether prosecution entitled to introduce 
notice of alibi as part of its case (R. v. 

Fields and Adams, N.C.) 

Police and Criminal Evidence Act 1984, s. 78, 
admissibility of altered evidence considered in 
DPP v. British Telecommunications ple 

Prosecution, whether may comment on defendant’s 
failure to give evidence when comment is not 
unfavourable, Criminal Evidence Act 1898, s. 1(b) 

(R. v. Riley and Everitt, N.C.) 

See also under "Children and Young Persons"; 
"Criminal Law"; "Magistrates" 

Silence from the accused, principle of "even terms", 
whether need for "differential calculus" and the law 
of evidence 

Similar fact evidence, admissibility of, examined 
inRv.B 

-, review of the general principles 

Sociai work records, privilege, public interest 
immunity, no absolute rule against disclosure, court to 
balance public interest immunity against public interest 
in the due administration of justice, need for party 
seeking disclosure to establish that the public interest 
in the due administration of justice outweighed the 
public interest in the claim for immunity (Re M (Social 
Work Records: Disclosure), N.C.) 

Tape recordings of, cost of supply of copies 
(Parliamentary question) 

Welfare officers’ report, confidential to court and 
parties to proceedings, not to be disclosed to any other 
person without leave of court, appropriate court to 
consider granting leave, application to refer to 
report in other proceedings, duty of court to balance 
public interest in maintaining confidentiality of 
welfare report against public interest that justice 
required all relevant evidence should be before the 
court in the other proceedings, factors to be taken 
into account (B v. M (Welfare Report: 

Disclosure), N.C.) 
Extradition, cost of fugitive’s detention (Parliamentary 


241 


162 


596 


489 


question) 


-, fraud-related offences (Parliamentary question) 
-, inhuman treatment and the death penalty 
-, there can be "double", decided in Morgan v. Attorney- 


General 


F 


Factories, not so strict a statutory duty to ensure 


factory safety in penal terms 


Faithful unto death 


FAMILY LAW 


Blood Tests (Evidence of Paternity) (Amendment) 
(No. 2) Regulations 1990, Increase in Fees for 
Samplers (Home Office Circular 46/90) 

Blood Testing in Paternity Cases/Fees for Tests; 
Amendment to List of Appointed Blood Testers 
(Home Office Circular 20/1990) 

Children Act, reform after, Baroness Faithfull 
welcomes package of measures 

Conciliation, Newcastle revisited by way of 
the Antipodes 

Contempt of court, breach of undertakings, committal, 
whether breach justified committal, period of 
committal, whether committal should be suspended 
(Goff v. Goff, N.C.) 

Divorce, families, a new association 

Domestic violence, injunction, power of arrest, 
could be attached if applicant had suffered actual 
bodily harm, whether fear sufficient to establish actual 
bodily harm (Kendrick v. Kendrick, N.C.) 

Family and bastardy courts, an historical glance at 

Family Division’s Conference, Lord Chancellor's 
address to 

Family provision, child, mother dying intestate, child 
subsequently adopted, whether child of deceased, 
whether having interest in estate before adoption, 
child applying for provision from estate, child in 
receipt of social security benefit, whether rclevant 
(Re Collins, Decd. N.C.) 

Financial provision, application by wife, husband’s 
resources very large, wife making substantial 
contribution to wealth of family, amount of 
financial provision, wife entitled to her share 
of the family assets, relevance of proposed 
post-divorce standards of living, whether appropriate 
to state an income bracket for ex-wives of 
very wealthy men (Gojkovic v. Gojkovic, N.C.) 

, for lump sum on vasis of a clean break, husband 
having sufficient financial resources to pay a lump sum 
so as to make the wife self-sufficient, proper use 
of Duxbury calculation (B v. B (Financial 
Provision), N.C.) 

, application, preparation for hearing, unnecessary and 
costly inquiries resulting in substantia! costs, inability 
of court to make appropriate provision because of parties’ 
liability for costs, guidelines as to proper approach 
(Evans v. Evans, N.C.) 

, decision of registrar, husband wishing to appeal to 
Judge, notice of appeal not lodged in time, Judge 
refusing to extend time, whether decision of 
Judge justified (Rickards v. Rickards, N.C.) 

, foreign divorce, decree granted in New York, 
financial provision orders made, orders for sale and 
division of proceeds of property in New York and 
England, wife seeking leave to apply for a property 
adjustment order in England, whether leave should 
be granted (Holmes v. Holmes, N.C.) 

-, maintenance order to children, husband and girl friend 


188, 275, 








Family Law - continued 


acquiring three bedroomed house through 

housing association, after expenses met husband 
unable to pay maintenance, Judge’s finding that 

he had deliberately taken on unnecessary and excessive 
obligations, whether Judge correct (Delaney v. 

Delaney, N.C.) 

-, maintenance pending suit, needs and resources of 
parties, proper offer made by husband compelling evidence 
of amount it would be reasonable to order (Tv. T 
(Financial Provision), N.C.) 

Maintenance, indexing of maintenance payment in divorce 
proceedings to the retail price index (Parliamentary 
question) 

Natural father of an illegimate child, legal position 
and recent case law examined 

Nullity, voidable marriage, widow of army officer 
receiving widow’s pension, widow remarrying, pension 
terminating on remarriage, subsequent decree of nullity, 
whether widow regained her status as widow of army 
officer (Ward v. Secretary of State for 
Social Services, N.C.) 

Paternity denied in an application for a Guardianship 
of Minors Order, request for blood test procedure 

Paternity testing 

Periodical payments, revival, powers to do so, legislation 

Practice, access proceedings, welfare officer and social 
worker having private conversation with Judge before 
hearing, irregularity rendering subsequent proceedings 
a nullity (Re B (A Minor), N.C.) 

Putative father of an illegitimate child not regarded 
as "parent", whether position has changed in respect 
to adoption application 

See also under "Adoption"; "Affiliation"; "Children 
and Young Persons"; "Guardianship of Minors"; "Husband 
and Wife"; "Magistrates" 

Wardship, child in care, appeals against refusal to 
discharge care order and refusal to grant access, 
grandparents wishing to assume care of child, joined as 
parties in appeal to Crown Court against refusal to 
discharge order, no /ocus standi in appeal to High Court 
against refusal to grant access, whether use of wardship 
appropriate (Re L (A Minor) (Wardship: 

Jurisdiction), N.C.) 

-, disclosure of material, court making care orders 
in respect of children who had suffered gross sexual 
abuse, police applying for disclosure of relevant material, 
power of Judge to grant leave for disclosure, principles 
to be applied (Re F and Others (Wards: Disclosure of 
Material), N.C.) 

Fenland bankers - "a disorderly class of men" 
Fingerprints, automatic fingerprint recognition technology 
Fire brigade, wilfully obstructing fire officer seeking 

to enter premises adjoining those on which there was 

a fire (Sands v. Director of Public Prosecutions) 


FIREARMS 

Firearms Consultative Committee, Home Office approved 
gun clubs 

Liquid soap bottle filled with acid, whether a prohibited 
weapon under Firearms Act 1968, s. 5(1)(b) (R. v. Formosa 
and Upton, N.C.) 

Revocation of shotgun certificate, whether character of 
certificate holder’s associates is a relevant consideration, 
s. 30(2) Firearms Act 1968 (Dabek v. Chief Constable of 
Devon and Cornwall, N.C.) 

Statistics on the operation of the Firearms Acts 1968 
to 1988 


FOOD AND DRUGS 
Procedure, delay in laying information as an abuse of 


Food and Drugs - continued 


the process of the court, Food Act 1984 (Daventry 
District Council v. Olins, N.C.) 
Forensic pathology, report of the working party on 
(Parliamentary question) 
Forensic science, shortages in service 
(Parliamentary question) 
Foster homes, discrepancies in the allocation of 


G 
Gardiner, Lord, death of 


GUARDIANSHIP OF MINORS 

Application for custody under s. 9 in respect of a child 
whose parents were not married to each other at the time 
of birth, mother dies, no testamentary or surviving 
guardian, whether the father can apply 

Custody to one party, access to another, first party 
and child moving to another commission area, power 
of original court to vary order 

Lump sum payments, whether can be ordered, 
either following the original complaint or later 
See also under "Adoption"; "Children and Young 
Persons"; "Family Law" 


H 


Hackney carriages, licences, appeals from the licensing 
authority 

-, whether a local authority which revokes licences is 
"a person aggrieved" by a decision of a magistrates’ court 
to allow an appeal against revocation, Local Government 
(Miscellaneous Provisions) Act 1976 (Cook v. Southend 
Borough Council, N.C.) 


HARRISON, GRAHAM 
Cut that out! 
Fine tuning 
Flying the kitemark 
Hard times 

Hawser, His Honour Lewis 


HIGHWAYS AND FOOTPATHS 

Footpath by the side of a road, meaning of riding, 

s. 72 Highways Act 1835 (Selby v. Director of Public 
Prosecutions, N.C.) 

Highways, correct approach of magistrates when dealing 
with an application for stopping up, s. 116 and sch. 12, 
Highways Act 1980 (Ramblers Association v. Kent County 
Council, N.C.) 

-, obstruction by trolleys parked outside a supermarket, 
correct approach to be taken, s. 137, Highways Act 1980 
(Devon County Council v. Gateway Foodmarkets Limited, 

N.C.) 

-, stopping up, criteria for considering an application 

Highways and byways, effect of the Rights of Way 
Act 1990 

Rights of Way Act 1990, Royal Assent 

Hillsborough disaster, Taylor Report recommendations 
to be implemented 

Horsman, Mr. J. Basil, O.B.E., death of and tribute to 

Horsman, Mr. Ronald, O.B.E., death of and tribute to 

Hughes, His Honour William, death of 


HUSBAND AND WIFE 
Costs, divorce, application by wife for financial provision, 
husband seeking to charge assets including matrimonial 
home to pay legal fees, whether he would be permitted 





INDEX 





Husband and Wife - continued 


to do so (T v. T (Financial Provision), N.C.) 
Divorce, effect upon the children, Lord Chancellor to 
NSPCC conference 
-, "The Ground for Divorce", Law Commission report 
-, wife filing petition for judicial separation within 
one year of marriage, petition amended to seek divorce, 
amended petition filed more than a year from the 
marriage, divorce granted, whether amended petition 
could be regarded as fresh petition, whether divorce 
decrees null and void (Butler v. Butler, Queen’s 
Proctor Intervening, N.C.) 
Exclusion order, ex parte application, order should 
be made only in exceptional circumstances and for very 
limited period (G v. G (Exclusion Order), N.C.) 
Financial provision, divorce, wife in better financial 
position than husband, wife having purchased new accommodation, 
husband without permanent accommodation, former matrimonial 
home in joint names, each spouse entitled to half of net 
proceeds, husband seeking additional lump sum, inequitable 
to disregard conduct, husband’s need for accommodation, 
appropriate order (K v. K (Financial Provision), N.C.) 
Maintenance, arrears, increased powers to collect 
(Parliamentary question) 
-, failure to provide reasonable maintenance, long 
delay in bringing case to court 
Procedure, divorce, application for financial provision, 
wife serving notice on husband’s father, whether father 
thereby made a party to the proceedings, application for 
financial provision, power to join third party in the 
proceedings, circumstances in which that power should be 
exercised (Tv. T (Financial Provision), N.C.) 
Property, unmarried couple living together as husband 
and wife, man purchasing property in his own name and 
setting up in business, woman making no financial 
contribution to purchase price or household expenses 
and not working in or for the business, whether she 
could have beneficial interest in property or business 
(Windeler v. Whitehall, N.C.) 
See also under "Children and Young Persons"; 
"Family Law"; "Magistrates" 


301 


507 


Income tax, taxpayer claiming higher personal allowance, 
taxpayer cohabiting with woman for 11 years, claimed that 
for period in question he had his wife living with him, 
commissioners allowed claim on basis that "wife" included 
"common law wife", whether commissioners correct 
(Rignell v. Andrews, N.C.) 

Injunction, breach, committal in default, further breach, 
appropriate sentence (Miller v. Juby) 

-, -, committal to prison forthwith, no evidence that 
contemnor had previously been to prison, no evidence 
other than that contemnor was contrite, whether immediate 
sentence of imprisonment appropriate (McIntosh v. 
McIntosh, N.C.) 

Institute of Judicial Administration, 21st year 


Journalists, code of practice for 

Judges, and counsel, standards of, Lord Chancellor 
praises 

, a "new deal" for, in South Africa 

, complaints about behaviour (Parliamentary question) 

, dispelling the myths surrounding appointment of 

, High Court, numbers, background, ages (Parliamentary 
question) 


-, secrecy in appointment of (Parliamentary question) 
Judicial appointments, treatment of women in relation to, 
Lord Chancellor’s assurance on 


JUDICIAL REVIEW 

Forum for substantive application following successful 
appeal against refusal of leave to apply (Practice 
Direction - Judicial Review - Appeals, N.C.) 

Procedure, whether matters of public law can be raised 
other than by way of application for judicial review 
(R. v. Oxford Crown Court and Another, ex parte 
Smith, N.C.) 

Regulations made under Consumer Credit Act 1974, 
inclusion of clause in certain advertisements required 
by regulations, whether ultra vires, whether unreasonable 
(R. v. Secretary of State for Trade and Industry, 

Ex Parte First National Banks pic, N.C.) 

-, inclusion of clause in certain advertisements 
required by regulations, whether ultra vires, whether 
unreasonable (First National Bank plc v. Secretary 
of State for Trade and Industry, N.C.) 

Whether defendant is entitled to challenge decision 
of magistrates’ court by judicial review even though 
right of appeal to Crown Court existed (R. v. 
Bradford Justices, ex parte Wilkinson, N.C.) 

Juries, criticism of and need to examine future 
role of 

Jury room, a peep into 

J.P., new Editor for: Mr. F.G. Davies 


JUSTICES’ CLERKS 
Annual reports: 
Birmingham 
Bolton 
Bradford 
Bristol 
Cambridge, Isle of Ely and Newmarket 
Liverpool 
North East Hampshire 
Nottinghamshire (Northern Area) 
Sheffield 
South Bedfordshire 
Wigan and Makerfield 
Court clerks, at Brighton 
-, Best Practice Advisory Group report "The Best 
Use of Court Clerk Time" 
-, role of, in giving advice in court, examined 
in R. v. Uxbridge Magistrates’ Court, ex parte Smith 
Deputy clerk, status of, clarified in the Courts 
and Legal Services Bi'l 
Justices’ Clerks’ Society, annual conference, 
muted applause for the Home Secretary 
-, biennial training conference, main theme 
Witness statements, Exclusion of Addresses from 
Witness Statements (Home Office Circular No. 18/1990) 


LANDLORD AND TENANT 
Harassment, of residential occupier, whether act causing 
harassment must be an actionable civil wrong in order 
to be an offence under s. 1(3) of the Protection 
from Eviction Act 1977 (R. v. Burke, N.C.) 
-, racial, of council tenants, LAG research 
Latin - legal or dog? 
Lavington, His Honour Judge Michael, death of 


LEGAL AID 
Appeal against refusal, waiting time (Parliamentary 








Legal Aid - continued 


question) 

Back-dating legal aid, position considered in R. v. 
Newham JJ., ex parte Mumtaz [see below] 

Cost of, Lord Chancellor’s and president, Law 
Society’s views 

-, Statistics (Parliamentary question) 

Criminal legal aid, whether poorly paid area of 
legal aid 

Criminal proceedings, need for statement of means 
to be furnished, whether legal aid order can operate 
retrospectively (R. v. Newham Justices, ex parte 
Mumtaz and Others, N.C.) 

Divisional Court, whether court of first instance in 
relation to s. 13, Legal Aid Act 1974 and s. 18, Legal 
Aid Act 1988 (R. v. Leeds Crown Court, and Another, 
ex parte Morris and Morris, N.C.) 

Expenditure estimates (Parliamentary question) 

Grant of, costing £1,000 or less (Parliamentary 
question) 

Legal advice and assistance, capital limit 
(Parliamentary question) 

Legal advice, police obligation to inform suspects 
of right to (Parliamentary question) 

Legal Aid Act 1988, review of the Act and updated 
Regulations 

Legal Aid Board, decisions on the legal aid 
accounts department 

-, franchise experiment 

-, new forms for legal aid solicitors 

-, Speeding up the time taken to issue a legal aid 
certificate, new system 

Legal Aid in Criminal and Care Proceedings (General) 
Regulations, interpretation 0. regs. 10, 11, 14 and 15 


289, 409, 


60 


492 


826 
823 
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Legal Aid - continued 


Lord Chancellor’s Advisory Committee on, annual report 
Multiple occupation tenants, result of decision in 
R. v. Chesterfield Justices, ex parte Kovats 
See also under "Children and Young Persons"; 
"Criminal Law"; "Magistrates" 
Legal biography 
Legal scandal of the 1970s, in New Zealand 
Legisiation, volume of (Parliamentary question) 
Lewis, His Honour Judge Sir Ian, death of 


LICENSING 

Banning alcohol in public places, intention to extend 

power to the whole of the country 
Beer, supply of, effect of the Supply of Beer (Loan 

Ties, Licensed Premises and Wholesale Prices) 

Order 1989 436 
Discretion to award costs in liquor licensing cases, 

decided in R. v. Totnes Licensing Justices 353 
Exclusion orders, whether they are rarely invoked 58, 107, 171 
Justices’ on licence, application for, free from conditions, 

application refused by licensing committee, appeal to 

Crown Court, substantial number of witnesses for appellant 

many not cross-examined by counsel for justices, the 

objectors before committee not pursuing objections in 

Crown Court, appeal dismissed with no reasons given for 

decision, decision of Crown Court unreasonable, Licensing 

Act 1964, ss. 3, 21 (R. v. Teesside Crown Court, ex parte 

Ellwood, N.C.) 474, 715 
-, ground floor open to public; upper floor half 

open to public other half living quarters, 

position under s. 20 Licensing Act when structural 

work relating to living quarters almost completed 

before consent granted 
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Licensing - continued 


Landlord tenants protected under the Landlord and 
Tenant (Licensed Premises) Act 

Late Night Refreshment Houses Act 1969, opening hours 
of refreshment house during the night, imposition by 
local authority of a condition requiring house to be 
closed from 11 p.m. to 5 a.m. because of disturbances 
outside the premises, appeal to magistrates’ court 
against imposition of condition, magistrates’ 
exclusion of evidence of events outside the 
refreshment house, whether such evidence properly 
excluded, Late Night Refreshment Houses Act 1968, 
s. 7 (Surrey Heath Council v. McDonalds 
Restaurants Ltd., N.C.) 

Licensed premises, controlling the proliferation of 

-, exclusion of convicted offenders from, apparently 
circumscribed by decision in R. v. Grady 

Licensing Bill reaches the Houses of Lords 

Licensing industry and the licensing laws, 
changes in 

Licensing justices, disqualification of, test to 
be applied 

-, Suitability of premises, examined under character, 
layout, condition or location 

Liquor licensing, applicants with criminal records 

Low alcohol products, sales to be legalized 

National union owned recuperation hotel, whether 
could be considered a members’ club for purposes of 
registration under the Gaming Act 

Public house disorder, survey on causes of 

Renewals, abolition of, publicity on licensing 
meetings still needed 

Resi@ atial hotel, separate restaurant covered 
by as. 68 supper hour certificate, whether residents 
can consume intoxicants without having a meal 

Restaurant licence, garden area adjacent to 
premises, proposal to hold barbecue evenings, whether 
need to seek justices’ on-licence with conditions 

Scotch Whisky Act 1988 

Special hours certificate, holder of the justices’ 
on-licence applies for a new licence with different 
conditions, effect on the special hours certificate 

-, premises closed for refurbishment which is not 
undertaken for three years, whether chief officer of 
police can apply for revocation of certificate 


Magistrates - continued 


High Court before finally determining the question 
before them, Magistrates’ Courts Act 1980 (R. v. 
Chesterfield Justices, ex parte Kovacs and Another, 
N.C.) 

Bail, breach of bail conditions, denial of allegations, 
power to adjourn 

-, conditions, neither logical nor lawful 

-, information, remands in custody where probation 
services provide 

-, jurisdiction of magistrates’ courts to vary 
conditions of bail imposed by the Crown Court 

-, offence informations were time-barred 

-, offence, whether information for failure to 
surrender to bail granted by police subject to 
six months’ time limit (Murphy v. Director 
of Public Proseuctions, N.C.) 

Best practice bulletins from the Home Office 

Case stated, request to state case was within 
time limit 

Chairmen, choosing, new short-listing procedure 
for the election of bench chairmen examined 

-, -, the best way 

Children Act, progress on magistrates’ training 

Committals, and trials, delays between 
(Parliamentary question) 

-, procedure, changes in (Parliamentary question) 

Committal proceedings, abuse of the process of the 
court arising from substantial delay in prosecution, 
whether prejudice and unfairness can be presumed, 
whether delay in serving notice under reg. 7 of the 
Police (Discipline) Regulations 1985 on police 
defendants a relevant consideration (R. v. 
Bow Street Stipendiary Magistrate, ex parte 
Director of Public Prosecutions; R. v. Bow Street 
Stipendiary Magistrate, ex parte Cherry, N.C.) 

Community charge, a guide to proceedings in the 
magistrates’ court 

-, defaulters, police doubts over execution of 
warrants for 

-, enforcement, one man’s tale 

-, magistrates problems in dealing with 

Community Charges (Administration and Enforcement) 
Regulations 1989 (Home Office Circular No. 23/1990) 

Community service orders, breach, case adjourned, 


626 


48 
83, 180, 230 


A 


760 


778 
694, 773 


193, 258, 322, 369 


205 


Litter, fines for (Parliamentary question) 

Llewellyn, His Honour John Charles, death of 

Lloyd, His Honour Ifor Bowen, death of 

Lord Chancellors, covey of 

Lord Chancellor, who would be the next? 

Lord Chief Justice, speech by, to Her Majesty’s Judges 
at the Lord Mayor’s Dinner 


remand on bail, failure to appear, who would initiate 
proceedings? 

-, breach of requirements, whether onus on 
prosecution or defence to show reasonable excuse 

-, maximum hours of concurrent orders made by different 
courts, whether a community service order can be 
backdated 

Complaint, before subject matter has arisen, whether 
anticipatory justice allowed 

M Computers for, information about the standard 
specification (Parliamentary question) 

Contempt of court, whether interruption of 
proceedings in magistrates’ court caused by acts 
done noutside the court constitutes a contempt 
within s. 12(1)(b) of the Contempt of Court Act 1981 
(Bodden v. Commissioner of Police for the 
Metropolis, N.C.) 

Corporations, reference to higher court for 


MAGISTRATES 
Abuse of process of the court, arising from 
substantial delay in prosecution following delay in 
police investigation (R. v. Colwyn Justices, ex 
parte Director of Public Prosecutions, N.C.) 
-, not applicable in the case of a convicted 
defendant, decided in R. v. Derby Magistrates’ Court, 


ex parte Brooks 

Adjournment, courts should give warning when 
adjourning for social inquiry report, decided in 
R. v. Gillam 

Appeals, period between magistrates’ court and 
Crown Court (Parliamentary question) 

-, whether magistrates have power in civil 
proceedings to state a case for the opinion of the 


sentencing (Parliamentary question) 

Costs, assessing costs under defendant’s costs 
order, appropriate question to ask when defendant 
has instructed leading counsel (R. v. Dudley 
Magistrates’ Court, ex parte Power City Stores 
Limited and Another, N.C.) 

-, jurisdiction, dereliction of duty or bad 
practice by solicitor qua officer of court, 








Magistrates - continued 


liability to pay costs 
-, justices must be notified of prosecutor’s 
costs, decided in R. v. Coventry Justices, ex parte DPP 
Court clerk, role of the, in giving advice in 
court, examined in R. v. Uxbridge Magistrates’ 
Court, ex parte Smith 
Courts, expenditure (Parliamentary question) 
Court of Appeal decisions, whether guidelines 
on sentencing from, are always helpful 
Crown Prosecution Service, late delivery, 
“we have not received the papers" 
Custody time limits, magistrates had power to 
commit accused to custody in R. v. Sheffield 
Magistrates’ Court, ex parte Turner 
Damages and costs against magistrates for 
judicial actions, legislation and case law reviewed 
Defendants, non-appearance of the defendant, 
can he be committed to the Crown Court in 
his absence? 
Defendant’s costs order, defendant indemnified 
against costs, relevant considerations 
Delay, reduction in, proposals (Parliamentary 
question) 
Discontinuance of proceedings, loss of earnings by 
defendant, whether defendant’s costs can be claimed 
against police and/or the Crown Prosecutor 
Dismissing prosecutions, justices were over-zealous 
in R. v. Swansea Justices, ex parte DPP 
Dissemination of good practice within the 
magistrates’ courts’ service, Home Office best 
practice bulletins 
Distress warrants, number issued 
(Parliamentary question) 
Domestic jurisdiction, custody case, reasons 
inadequate in Re B (A Minor) 
-, -, remands, longer 
-, custody order, complaint for a variation 
to another court, procedure 
-, maintenance of illegitimate children, DSS 
complain under Social Security Act 1986, s. 24, 
court finds man to be father on oral evidence, 
whether there is a statutory ground of appeal 680 
-, maintenance payments, jurisdiction to hear 
application for attachment of earnings order 
Duties, responsibility, independence, funding 
(Parliamentary question) 300 
Examining justices, offence triable either way, 
court directs trial on indictment, review of 
mode of trial, meaning of statutory phrase 
“inquire into the information" 
Fines, civilian enforcement officers, use of 
-, fine defaulter, imposing custodial sentence 
consecutive to sentence being served, whether adverse 
effect on defendant’s remission entitlement and 
release date a relevant consideration (R. v. 
Burnley Magistrates’ Court, ex parte Halstead, N.C.) 
-, -, Saturday court, defaulter owing a subtantial 
amount, power to remand for means inquiry 
-, enforcement, avoiding the expedient method 
-, sentencing, research studies 
-, transfer of fine order, "residence", 
establishing residence to facilitate transfer 352 
-, unpaid, Lord Chancellor proposes to deduct 
from state benefits 724 
-, unit fines, experiment, Teesside, 1989 764 
-, -, introduction of, for magistrates’ 
court urged 434, 499, 570 
Fixed penalty registrations, guidance from Windsor 380, 460 
French magistrates on strike 837 
Handcuffs in court, whether there is need for, 


532, 824 


Magistrates - continued 


High Court guidance on 
Health and safety prosecutions, penalties for, 
criticism of leniency 
Interpreters, responsibility for provision of 
Jointly charged defendants must be tried together, 
decided in R. v. Brentwood Justices, ex 
parte Nichols 
Judicial independence, identifying the 
mechanisms that will guarantee it 
Jurisdiction, joint offenders charged with offence 
triable either way, whether, when one elects trial 
by jury, all must be committed for trial even though 
others consent to summary trial (R. v. Brentwood 
Justices, ex parte Nicholls, N.C.) 
-, to try offences, in other commission area, 
upheld in R. v. Ormskirk Justices, ex parte Battistini 
Legal aid contribution order, contribution from 
capital, power to remit contribution order where 
defendant discharged in committal proceedings 
-, defendant acquitted on one charge but convicted 
on another, power to remit all or part of the 
contribution order, interpretation of the phrase 
“any sum" 
-, person liable to contribution order now 
resident in Northern Ireland, whether enforcement 
proceedings transferable to Northern Ireland 
Local knowledge, use of, confirmed in Bowman 
v. DPP [see below] 
-, whether justices entitled to use their local 
knowledge in considering whether car park is a 
public place, desirability of disclosing to defence 
and prosecution their intention of using such 
knowledge (Bowman v. Director of Public 
Prosecutions, N.C.) 
Magistrates’ Association, annual general meeting, 
chairman of council’s address 
-, -, Lord Chancellor addresses 
Magistrates’ Courts (Civilian Enforcement Officers) 
Rules 1990: S.I. 1990/1190 
Management Information System (MIS), national 
targets for waiting times 
"McKenzie Friend", role of, considered 
Mode of trial, achieving consistency of approach 
in making the decision, Lord Chief Justice 
introduces a Practice Note 731 
-, decisions, venue for, the quagmire 
persists 
-, procedure, explanation of the procedures 
to the accused, whether procedures should be 
explained by the chairman of the bench or the 
court clerk 
No case to answer, submissions of, a radical 
appraisal 
Numbers, men and women (Parliamentary question) 
Official Handbook of Britain, light on 
the work of the courts 
Open justice, need to preserve, except in 
certain circumstances 
PACE Act 1984 Codes of Practice, concern in 
the magistrates’ courts over breaches 
Police, authority to prosecute, presentation of 
summary cases at court, reading statement of facts 
under s. 12, Magistrates’ Courts Act 1980, whether 
can apply to "specified proceedings" only 
-, presence in magistrates’ courts, guidelines 
from Home Office 
Practice, whether magistrates should deal with 
question of statutory interpretation arising out of 
legislation with which they are not familiar 
(R. v. Chichester Justices and Another, ex parte 


451, 467, 647 
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Chichester District Council, N.C.) 

Probation order, requirements, condition that 
defendant reside at an approved hostel "for a 
period not exceeding X months", legality and 
propriety of 

Procedure, absence of prosecution witnesses, short 
adjournment for their attendance, dismissal of 
information on their failure to do so, whether 
breach of natural justice (R. v. Swansea Justices 
and Davies, ex parte Director of Public Prosecutions 
and R. v. Swansea Justices and Phillips, ex parte 
Director of Public Prosecutions, N.C.) 

, absence of vital defence witness, justices not 
informed of the relevance of his evidence and refuse 
adjournment, defence advocate withdraws from case, 
whether justices entitled to convict on unchallenged 
prosecution evidence (R. v. Bracknell Justices, 
ex parte Hughes and Another, N.C.) 

, alternative counts, prosecution unable to 
decide whether defendant committed offence as a 
principal or as a secondary party, whether appropriate 
to lay single count (R. v. Gaughan, N.C.) 

, appeal against conviction based on defective 
information, whether Crown Court may amend the 
information or proceed without amendment, relevance 
of s. 123 of Magistrates’ Courts Act 1980 (R. v. 
Swansea Crown Court, ex parte Stacey, N.C.) 

, appeal against sentence imposed at Crown 
Court, Judge must comply with procedure set out in 
Practice Note (Crown Court, Bail Pending Appeal) [1983] 
3 All E.R. 608 (R. v. Hescroff, N.C.) 

, appeals, application to justices to state a 
case, application sent by post, when is application 
made? Magistrates’ Courts Act 1980 and Magistrates’ 
Courts Rules 1981 (P. & M. Supplies (Essex) Ltd. 

v. Hackney, N.C.) 

, date fixed for hearing, welfare report not 
available, Judge vacating hearing on application of 
one party, no reasons given, other party appealing 
and asking that hearing proceed on date fixed, 
approach to be adopted (Re H (Minors) (Welfare 
Reports, N.C.) 

, defendant arrested by customs officer for drug 
related offence and taken to police station to be 
charged, whether committal proceedings may properly 
be conducted by the Commissioners as prosecutor 
(R. v. Stafford Magistrates’ Court, ex parte 
Commissioners of Customs and Excise, N.C.) 

, dismissal of information following defence 
submission that prosecution evidence would be 
tainted unfairly against defendant (R. v. 

Dorchester Magistrates’ Court, ex parte Director 
of Public Prosecutions, N.C.) 

, identification parade, suspect at police 
Station agrees to stand in parade, whether on 
releasing suspect police may arrange street 
identification (R. v. Nagah, N.C.) 

, penal notice, attachment to custody order, 
whether Judge had jurisdiction so to attach 
(Re P (Minors), N.C.) 

, prosecution costs in proceedings under s. 12 
of the Magistrates’ Courts Act 1980, duty of 
justices’ clerk to bring written application for 
such costs before the court (R. v. Coventry 
Magistrate:’ Court, ex parte Director of Public 
Prosecutions) 

, repeated adjournment, direction by justices 
that case should proceed at next hearing, whether 
direction binding on subsequent court (R. v. 
Aberdare Justices, ex parte Director of Public 
Prosecutions, N.C.) 


499, 609 
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-, request for social inquiry report, custodial 
sentence imposed notwithstanding favourable report, 
need to warn defendant that court may not follow 
recommendation made, limited jurisdiction of 
Divisional Court to interfere with sentence (R. v. 
Inner London Crown Court, ex parte McCann, N.C.) 

-, role of "McKenzie friend", whether has right to 
address court or agree to court proceeding with trial 
in absence of principal, failure to adjourn, failure 
to hear defence case, breach of natural justice (R. 

v. Teesside JJ., ex parte Nilsson, N.C.) 

-, whether all co-accused must be heard when 
application is made to lift reporting restrictions; 
whether breach of natural justice to prefer additional 
charge against accused so creating new custody time 
limit and defeating justices’ obligation to release 
him on bail in respect of the earlier charge (R. v. 
Wirral District Magistrates’ Court, ex parte Meikle, N.C.) 

Processing cases, statistics 

Protection orders, attaching powers of arrest, 
whether notice should be given to parties 

Public expenditure in the magistrates’ courts 
service, patterns and trends in 

Rates, distress warrant for, two stage process 
where rates liability denied 

-, proper approach for magistrates where a ratepayer 
claims to have been in occupation of only part of the 
premises in respect of which rates are claimed 
to be due (May v. Rotherham Metropolitan Borough 
Council, N.C.) 

-, whether bankruptcy court has power to stay 
committal proceedings for non-payment of rates, 
ss. 102 and 103, General Rate Act 1967, and s. 285, 
Insolvency Act 1986 (Smith v. Braintree District 
Council, N.C.) 

-, whether trespassers may be liable to pay rates, 
whether joint occupiers are severally liable to 
pay rates, General Rate Act 1967 (Westminster City 
Council v. Tomlin) 

Reasons, custody application, child in care of 
mother, application by father for custody, court 
granting custody to father, inadequate reasons, failure 
to deal with vital matters, decision could not stand, 
reasons for decision, custody application, reasons 
should explain why magistrates came to their conclusions 
(Re B (Magistrates’ Reasons), N.C.) 

Redbridge open day for organizations to visit 
and question, an example of "get out there and talk 
to the people"! 

Remand in absence, solid grounds needed to, 
considered in R. v. Liverpool City Justices, 
ex parte Grogan 

Reporting restrictions, all defendants should be 
heard before restrictions are lifted, held in 
R. v. Wirral Magistrates’ Court, ex parte Meikle 

Representation of Magistrates, Repayment of 
Treasury Solicitor’s Costs (Home Office 
Circular 45/1990) 

Scrutiny, a magistrates’ view 

-, cash limitations and proposed court closures 

-, comments from Mr. R.L. Jones 

, compilers, team members (Parliamentary question) 
, conclusions on the recommendations 
(Parliamentary question) 
, future of the courts following, considered 
, future of the lay magistracy and relationship 
with their clerks, whether considered 
, Justices’ Clerks’ Society response to, 
whether will be able to guarantee judicial 
independence 783 
, nearly one year on 291, 306, 666 








Magistrates - continued 


-, proposal for service to become an executive 
agency (Parliamentary question) 

-, Roman soldier sums it up? 

-, will it be a case of "the right that won’t be 
worth the paper it will be written on" 

See also under "Children and Young Persons"; 
"Criminal Law"; "Crown Prosecution Service"; 
"Family Law"; "Dangerous Drugs"; "Justices’ Clerks"; 
"Legal Aid"; "Licensing"; "Police"; "Prisons"; 
"Probation"; "Race Relations"; "Road and Traffic 
Acts"; "Theft and Handling" 

Sentencing, application of rigid formula by justices 
in imposing fines offends against principles of 
sentencing (R. v. Chelmsford Crown Court, ex 
parte Birchall, N.C.) 

-, consistency in, current criticisms 

-, the minor drug offender, guidelines needed 
for magistrates 

Social Security Act 1990: Amendments to Social 
Security Act 1986: Magistrates’ Courts (Social 
Security Act 1986) (Transfer of Orders to Maintain 
and Enforcement of Maintenance Orders) Rules 1990 
(Home Office Circular 80/1990) 

Statement of facts procedure (s. 12 prosecutions), 
service of summons and statement of facts, 
acknowledgement received after the court 
date, procedure 

-, requirement for clerk to the court to read 
out, even in cases where no written plea of guilty 
not sent in, is this a case of expediency? 

Statutory declaration, declaration to the effect 
that the defendant had no knowledge of the summons 
or the proceedings, meaning of the phrase "or the 
proceedings" 

Summonses, service of, whether there should be 
a summons production centre 

Training, improving the quality 

Witness summonses, further guidance on the 
issue of 

-, meaning of "likely to be able to give material 
evidence", witness must be material to the party calling 
him, Magistrates’ Courts Act 1980, s. 97(1) (R. v. 
Marylebone Magistrates’ Court, ex parte Gatting 
and Emburey, N.C.) 

Main chance, for Fletcher Norton 

McNeill, Hon. Mr. Justice, death of 

Mocatta, Sir Alan, death of 

Molestation, application for injunction, defendant 

giving undertaking not to molest or cause or encourage 

any other person to molest plaintiff, newspaper 

publishing photographs of plaintiff in partially nude 
state sent by defendant, whether this could amount 

to molestation, meaning of molestation (Johnson v. 

Walton, N.C.) 


N 


NACRO (National Association for the Care and 
Resettlement of Offenders), annual report 

New Zealand, letter from 

New Year Honours 


OF LAW AND LAWYERS 
Adjourned again - at what cost? experiences of an 
English police constable giving evidence in Scotland 
All creatures great and small: dogs, pigs - and 
dwarf throwing ‘ 
APH, that man of many parts 
Bail, odd conditions, some samples 


Of Law and Lawyers - continued 


Bar, annual meeting, poor attendance, nothing to 
complain about, if clashes with national 
sporting occasion? 

-, a Strange emigration by barrister - to California 

-, "cab rank rule", Bar wish solicitors to abide by 

Bath and Wansdyke, new courts 

Bracewell, Judge Joyanne, appointment to the 
High Court Bench 

Bubblegum pink, can colours such as this affect 
criminal behaviour? 

Byelaws can be fun 

Capital punishment, the black cap for a tree 

Cartoons and caricatures and future subjects 

Ceremonial, what uses for the seals, robes of 
office, etc. 

Channel Islands in Outer Space 

-, little green plants, prohibited from landing as well 

Christie, Agatha, 100th anniversary of birth of, 
the Occidental Express will travel to Torquay 

Christmas, abolition of, official 

Church furniture, again 

Clichés in the courtroom, some examples 

Commercial silk, Peter Leaver’s hobby: laughing 
all the way to the bubbly 


Community charge, "beware, big brother is watching you" 


Community, award for services to, different 
from community service 

Community ties, lack of, for people moving 
to other parts of the country, sense in Judge 
telling defendant to go back home 

Conferences, static or nomadic, where best? 

Courts, secret language of 

Crime, diet as a factor in, no sweet tooth of 
crime, decided by Chief Medical Officer’s 
Committee on Medical Aspects of Food Policy 

-, is there a tendency to blame the wrong people 
and not the criminals? 

Criminal justice, how big a crisis? 

-, White Paper, published 

Criminal Law Congress, Hobart, Tasmania, a 
worthwhile conference to visit 

Cross-examination, art of 

Crown Prosecution Service, late delivery, 
"we have not received the papers ..." 

Dead snail, memory revived of Donoghue (or 
MAlilister) v. Stevenson 

Death penalty, spectre of 

Defendant, choosing the right placement for 

Delays - again! 

-, Hounslow video illustrating how to deal 
with delay, taking things too literally by 
criticising it? 

Denning, Lord, quoted in the media, no obligation 
to say anything 

Disharmony in paradise, at Peckham in 
Hereford and Worcester 

Distinctions of office, such as toppers 
for Judges, how will they be affected by the 
changes under the Courts and Legal Services Act? 

Dress code for barristers, time for a different 
sort of fancy dress? 

Driving under the influence of drink or drugs, 
a potent specimen 

Drink/driving, well and truly in the drink, 
when driver’s car landed on a fishing boat 

Environment, ode to 

Eskimo country, some stories from the cold 

Evidence, the power of the imagination can be 
just as much for children as adults 

France, lawyers on strike in - or are they? 

Fraud, cases, need for permanent court for? 
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Of Law and Lawyers - continued 


-, -, need for a specialized panel of Judges? 

Grape scissors lacking from Judges’ lodgings at 
Stafford, the seeds of a long-running dispute 

Gretna Green, Ms. Pat Bryden, present registrar, 
10,000 and first marriage ceremony 

Hailsham, Lord, writing his memoirs, 
A Sparrow’s Flight 

Handwriting examination, Dr. Audrey Giles 
wins Small Businesswomen of the Year Award 

Home Office, chat-lines from 

Horsman, Mr. Ronald, O.B.E., tribute to, 
on relinquishing editorship of The Magistrate 

Hughes, Judge William, tribute to 

Hurricane, the day it blew in 

Ireland, the rub of the green 

Irishman, drunk, weaving across a railway track, 
almost all lit up! 

Judge, the editors, and an “ageing bimbette" 

Judges, appointing, are there enough black, 
as against white? 

-, public utterances by, should it be a case 
of "silence is golden?" 

-, Slips by, a case of "Oh dear!" 

-, when a pause for reflection is advisable 

Juries, in fraud cases, need for a specialized 
panel of Judges? 

-, where trial by one’s peers excludes women 

Justices’ clerks, title for, and combined petty 
sessions, what’s in a name? 

Justices’ Clerks’ Society, annual legal dinner, 
a speechless group of lawyers at 

-, Home Secretary addresses 

Karaoke, whether there should be a licence to 
present in pubs, etc. 

Language of the courts is English, newspeak 
becoming prevalent in the courts is to be regretted 

Language of the law, desirable that words and 
phrases that replace the old are accurate and precise 

Lawyers, and railways, is there an affinity between? 

-, have a short holiday, but no long vacation 

-, Salaries, study 

Legal aid, cost of, is this an omission from the 
Criminal Justice Bill? 

Lady Chatterley’s Lover, reflections on 
publication of and personalities involved 

Lord Chancellor’s Breakfast, a very hearty one 

-, change of venue 

Lord de Clifford case, a court curiosity 

Magistrates, a little local knowledge, is it so 
important? 

-, an appropriate expression of thanks from the 
clerk to the justices perfectly proper 

-, aren’t we all becoming a bit too important? 

-, courts, logo prize for 

-, -, new at Truro 

-, -, Should they be in the sponsorship game? 

-, fines, whether too low in health and safety 
cases, Secretary of State for Employment going too far 

-, justice overheard in the retiring room by 
radio at Coventry 

-, now have to be literate and numerate 

-, "rotated": very tasty on the spit 

-, warrants of entry, doubts about, whether always 
granted when they should be 

Mander, Judge, a typist on the bench 

Money, the new small coins, are they worthless 
and/or worth less? 

Multiple personalities, will the courts have to 
deal with, following a case in the USA? 

Murders are announced, in 1990 

Neighbourhood watch, first established at 
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Of Law and Lawyers - continued 


Tymynydd Close 

Noise, yet more, from new public address system 
"“Powershout" 

Northamptonshire police, Honorary Freedom of the 
Borough of Northampton 

Nude dancing, buffing up constitutional rights 
in Chicago 

Parkinson’s Law, does this apply to the Secretary 
of State for Transport? 

Parliamentary lawyers, barred in 1372 - 
perhaps to-day? 

Pearce, Lord, tribute to 

Petrol in cars: it’s the quality not the price 

Pickles, Judge, a word on 

Plain clothes woman police officers on trains: 
beware - big sister is watching! 

Planes, trains and speeding automobiles, stress 
from each mode of travel 

Police, blue lamps back in Devon and Cornwall, 
better than wailing sirens? 

-, is there too much whining from? 

-, ned to avoid suspicion of bias towards, out with 
their axes and off with their headings: ‘X Police Court’ 

-, officers trapped when waters covered the earth 

-, where they say they live 

Poll tax, first successful case against non-payer 
in 1990, and execution for protesting in 1381 

-, poll count on court proceedings 

-, "soul tax" paid in full 

Pollution, controlling, includes snoring! 

Present indicative, is there any need for in 
language? 

Prime Minister, absence of a lawyer from No. 10 
after the change, and implications of the change 

-, echoes of the power struggle 

-, rumours and gossip abounding following 
the change 

Prison, calls for reform, are they becoming 
too enthusiastic? 

-, in style - in British Columbia 

Prisoners, facing the music at Strangeways, why not 
at Covent Garden? 

-, failure to produce for court, a real trick to 
perfect to improve the position 

Probation service, ready for the hive-off? 

Property, offences against, and prison sentences, 
custody must be retained as final sanction 

Queen’s Counsel, significant inclusions in the 
latest list of 

Racial discrimination, removing 

Racial slavery, history of, in context of 
possibility of making racial discrimination a 
criminal offence 

Recycling, in the Commons, both paper and cycles 

Red telephone boxes, further success 

Road traffic, breathalyser, Italy introduces 

-, congested roads and congested laws 

-, U-turns are U-official by S.I. amending 
Motor Vehicles Driving Licences Regulations 

Saddam Hussein and Mr. Brian Forster: 
two very different men 

Salmon, right to take from River Tweed 

Scargill v. Daily Mirror, \ibel action of 
the century? 

Sentencing, publicity for the discounied 
sentence 

Solicitors, advertisements for, time to admire 
the scenery? 

-, dangers of better office accommodation, is it 
at the expense of the service to clients? 

-, need for not too much specialization in 
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Of Law and Lawyers - continued 


present climate 

-, need to apply for practising certificate 
for ensuing year, an expensive piece of paper 

Stipendiary magistrates, female, some 
splendid appointments 

Sullivan, Mr. Gerard, Master of Laws 
(Honora Causa) 

Tagging, a real future for, by tagging lawyers? 

-, why was this name chosen? 

Tasker-Watkins, Lord Justice, VC 

Telephone directories, living on boundary 
of two areas, problems solved by British Telecom 
supplying two directories 

Thatcher, Mrs. Margaret, woman who would not 
make progress at tiie Bar, comment by barrister, 
how wrong could he be? 

"The Untouchables", and like American detective 
television series, enthusiasm for 

Trade Descriptions Acts, stringent provisions 
for descriptions, no problem with "traditional 
trousers with parallel legs" 

Vagrancy, EVA (End Vagrancy Act), asks for 
begging and sleeping rough to be de-criminalized 

Vehicles at "an angel across the road"; a 
heavenly visitor in Dorset 

War Crimes Bill, on the way out? 

War criminals, prosecuting nearly 50 years on, 
is it necessary now? 

Washington, George, trial of 

Wheelchair, battery powered, is a vehicle under 
Road Traffic Act 1988 


SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives. 


But tomorrow may be too late. We need your help now. 


Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND THE 
ELDERLY IN YOUR WILL 


The Secretary (J.P.), 

FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 


Reg. Charity No:— 205786 
Reg. Housing Association No. L.1821 
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White collar crime, a peek at 
Winchester, European City of Culture 1990 


oO 


Ordnance Survey petty sessional division maps 


Pearce, Lord, death of 
Personal victory 


POLICE 

ACPO’s strategy to improve quality of service 

Assault on police, whether police officer 
trespassing On premises entitled to remain there 
to prevent an anticipated breach of the peace 
(Lamb v. Director of Public Prosecutions, N.C.) 

Assault on police constable arising out of arrest 
of a third party, need to prove that arrest was 
lawful, comments on form of case stated (Riley v. 
Director of Public Prosecutions, N.C.) 

AMA to study democratic involvement in policing 

Audit Commission on, AMC’s views 

Cautioning, new guidelines envisaged for, and 
given by Home Office Circ. 59/1990 

-, of adults, NACRO on more 

Channel Tunnel, policing of (Parliamentary 
question) 





The 
Dogs Home 
Battersea 


to 


As the oldest and most famous dog rescue 
organisation in the world, we are launching 
our very first major appeal in our 130 year 
history, to help pay for a £2 million multi- 
storey kennel block we are having to build 
for the more than 22,000 dogs (and 800 
cats) which come to us each year. 


PLEASE help us with this work. 
Bequests - Donations - Covenants 
gratefully received. 


The Secretary, 
The Dogs Home Battersea 
4 Battersea Park Road, SW8 4AA 


Telephone: 071-622 3626 
Facsimile: 071-622 6451 











Police - continued 


Chief constables’ annual reports 
Cambridgeshire 
Dorset 
Dyfed-Powys 
Humberside 
Lancashire 
Leicestershire 
North Yorkshire 
South Yorkshire 
Staffordshire 
Surrey 
Warwickshire 
West Midlands 
Chief officers of police, correspondence from 
Members of Parliament, when a constituent has 
alleged assault (Parliamentary question) 
Community charge, defaulters, police doubts 
over execution of warrants for 
Criminal records, agency independent of the police, 
transfer of microfiche to new police computer 
(Parliamentary question) 
Demonstrations, processions and possibility of 
riot, time for change in dealing with? 
Domestic violence, police forces are encouraged 
to set up information systems 
Equal opportunities in the police service, Home 
Office commitment 
Football hooliganism, policing, Home Affairs 
Committee inquiry 
Incidents, media film of, use of by police 
(Parliamentary question) 
Interviews, "informal", applicability of PACE to 
London, policing, precept and costs 
(Parliamentary question) 
National police force? is there a move towards? 
Northamptonshire, Honorary Freemen of the 
Borough 
Officer class in (Parliamentary question) 
Police authorities and cost of ambulance 
dispute 
Police constable’s powers, legal parameters of, 
reviewed 
Racial attacks and harassment, police priority to 
tackle, Government response to Home Affairs Committee 
report 
St. Albans/Welwyn Garden City/Hatfield PACE/ 
Police Station Rotas 
See also under "Criminal Law"; "Evidence"; "Magistrates" 
Tape recording of interviews with suspected 
terrorists, experimental basis (Parliamentary 
question) ; 
Pollution, control of, whether the usefulness of material 
prevents it from being classified as "waste", 
s. 30 Control of Pollution Act 1974 (Kent County 
Council v. Queenborough Rolling Mill Co., Ltd.) 
-, new penalties for 
Posthumous weddings 
Press, privilege for, whether it is a case of "having 
their cake and eating it" when they claim right to 
publish without limit but claim immunity from disclosure 
-, relationship between courts and 
Prince’s English 


PRISONS 
After-care, is it only an afterthought? Penal 
Affairs Consortium ask for increase in facilities 
Black prisoners, remands for, NACRO bricfing paper 
Building programme, House of Commons Home Affairs 
Committee inquiry, Prison Reform Trust evidence 
Children in prison, 14 year-old boys, Howard 


Prisons - continued 


League seek to prevent 

Children of mothers in prison, research into 

Code of standards for, asked for by NACRO 

Complaints by prisoners, Howard League report 

Custody for non-violent offenders, service 
"faces enormous challenge" 

Disabled offenders in prison (Parliamentary 
question ) 

Information for prisoners, quality improved as 
result of agreement between Prison Reform Trust 
and Home Office 

Leeds Prison, NACRO supports removal of people 
under 21 from 

Life sentences, Home Office role in length of 
(Parliamentary question) 

-, increase in, NACRO briefing paper 

-, tariffs of more than 20 years (Parliamentary 
question) 

Mental illness, referral of prisoners suffering 
from (Parliamentary question) 

Offender accommodation 164, 236, 2 

One hundred years old, percentage (Parliamentary 
question) 

Overcrowding, Staffordshire bid to reduce 

Parole, more needed, chairman of ACOP’s views 

Pay for prisoners, increase in 

Population, current (Parliamentary question) 

-, falling, according to NACRO 

-, NACRO league placings, Western 
Europe 66, 380, 444, 477, 612, 

Prison Disturbances, Woolf Inquiry into, English 
prisons should follow Scottish lead say Prison 
Reform Trust 

-,-, ACOP’s evidence to, need for more probation 
supervision 

-,-, NACRO memorandum asks for new Prisons Act 

-, -, Penal Affairs Consortium proposals 

Prison Reform Trust, annual report 

Prisons Ombudsman, Prison Reform Trust 
suggestion for 

Prisoners, most are non-violent, NACRO briefing 
paper 

Race relations in prison, forum on 

-, taking into account in drafting of new contracts 
with individual prison governors (Parliamentary 
question) 

Regimes, changes sought in by NACRO 

Remand centres and escort work, privatization 
of, Prison Reform Trust criticize 

Remand prisoners, subsequent sentencing, 

NACRO briefing paper 

Remand prisons, private sector involvement in 
(Parliamentary question) 

Remand, time for change in basis of? 

Riots, allowing prisoners more contact with 
relatives would help prevent, says Federation of 
Prisoners’ Families Support Groups 

-, background to, examined 

-, NACRO report "Disturbances in Prison 
Establishments" 

See also under "Children and Young Persons"; 

"Criminal Justice and Penal Reform"; Criminal Law'; 
Magistrates" 

Serious incidents, numbers (Parliamentary 
question) 

Strangeways, compassion or repression? 

-, NACRO calls for review of prison system 

Suicide, at Leeds Prison, result of Howard 
League inquiry 

-, prisoners who commit (Parliamentary 








Prisons - continued 


questions) 
Women in prison, NACRO briefing paper 
-, with children, figures and location 
(Parliamentary question) 
"Working with Families - A Way Forward", 
conference sponsored by the Prince’s Trust 
Privatized CPS 


PROBATION 
Alternatives to prison, a probation view 
Annual reports: 
Dorset 
North Wales 
Bail hostels, more staff for, to improve night 
time cover 
Cambridgeshire probation service, Lord Chancellor 
speaks to 
Central Council of Probation Committees, 
annual report 
Crime and probation, ke ~ping a sense of proportion 
"Gatekeeping", for and against the practice of 
-, Judge objects to the practice of 
Green Paper, comments on from organizations and 
individuals (Parliamentary question) 123 
-, Howard League, response to 583 
-, NACRO on 144 
-, NAPO response to 116 
-, Prison Reform Trust, response to 589 
Ethnic monitoring in the probation service 630 
NAPO, conference, Mr. Michael Head, an 
Assistant Secretary of State, Home Office, addresses 
-, proposed day of action 
Nature of probation practice today, Home Office 
funded research study 37 
Philosophical perception of 119, 171, 253 
Probation order as a sentence, heresy or 
new orthodoxy? 571 
Sentencing, making sense of the probation 
influence in 
Service, future of, a reply to Mr. D.E.R. Faulkner 
-, -, Home Secretary to ACOP conference 
-, -, national probation service, is there a move towards? 
-, -, Soft options and 
-, is there a case for a split one? 
-, modern, Home Office Minister of State 
speaks on 
-, workload on, Gloucestershire experience 
Social inquiry report, need to explain reasons 
for to defendant 
Statistics, England and Wales 1988 
Strong local base, asked for by ACOP 
Training, efficiency scrutiny of in-service 
training 
-, -, ACOP welcome 
-,-, commencement (Parliamentary question) 
Unqualified people to assist the service, a 
modest proposal 
Voluntary organizations, p: :tnership between 
probation service and, Government ask for more 
Psychologists, criminological and legal, register 
Psychometric test, passing the, whether there should 
be statutory safeguards 
Public health, statutory nuisances, whether a council 
tenant must give the council prior notice of the matters 
alleged to constitute a statutory nuisance before 
proceeding against the council by way of complaint to a 
justice of the peace, ss. 91, et seq., Public Health 
Act 1936 (Sandwell Metropolitan Borough Council v. 
Bujok, N.C.) 
Public interest immunity certificates (Parliamentary 
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Probation - continued 


question) 
See also under "Children and Young Persons"; 
"Criminal Law"; "Magistrates" 


R 


RACE RELATIONS 
Good community relations, Home Secretary speaks on 
Race awareness, training for Judges, barristers and 
solicitors (Parliamentary question) 
See also under "Children and Young Persons"; "Criminal 
Law"; "Magistrates"; "Police"; "Prisons" 
Right to present a laughable defence 


ROAD TRAFFIC ACTS 

Concessionary fares, simplification on medical 
conditions 

Defective brakes, vehicle not required by law to have 
brakes, brakes in fact fitted, whether an offence if 
brakes defective, Road Vehicles Construction and Use 
Regulations 1986, reg. 18(1) and Road Traffic Act 1972, 
s. 40(S) (now Road Traffic Act 1988, s. 41) (Director 
of Public Prosecutions v. Young, N.C.) 

-, decision in R. v. Young [see above] examined 

Drinking and driving, campaigns against, DoT fact 
sheet 

-, offenders, rehabilitation courses for 

-, (see also "Driving with excess alcohol in the 
blood" (below)) 

Drive safely, is it a crime to? 

Driver Vehicle Licensing Centre (DVLC), abolished, 
reborn as Driver Vehicle Licensing Agency (DVLA) 

-,-, -, keeping in touch with by magnetic tape 
interchange 

Driving disqualification, consecutive periods ordered 
by different courts, to which court should application 
for removal be made? 

-, Drivers on the Banned Wagon, Home Office 
sponsored research 

-, partial, advantages and disadvantages examined 

Driving licences, the new categories under EEC 
directives 

Driving standards, proposals for improvement 

Driving under the influence of medicinal drugs, 
whether there is an offence of (Parliamentary question) 

Driving with excess alcohol in the blood, bail for 
first offence, arrested for second similar offence, 
request by CPS for remand on bail with condition 
that defendant does not drive, propriety 

-, breath tests, police powers to require roadside 
breath tests (Parliamentary question) 

-, -, random, call for, points from ACPO’s 
traffic committee annual statistics 

-, -, Statistics 

-, calculation of amount of excess alcohol in 
the body, back-calculation, from a figure taken 
at a later time to the time of driving, ss. 6(1) and 
10(2) of the Road Traffic Act 1972 (Gumbley v. 
Cunningham, N.C.) 

-, -, not allowed in Millard v. DPP 

-, certiorari, failure to produce witness, 
breach of natural justice (R. v. Redbridge JJ, 
ex parte Dent, N.C.) 

-, constable did not give motorist a choice of 
blood or urine in DPP v. Byrne 

-, evidence by the defence as to the amount of 
alcohol in the body, evidence of proportion 
consumed after ceasing to drive, for the purpose 
of s. 10(2) of the Road Traffic Act 1972 (now 
s. 15(2) of the Road Traffic Offenders Act 1988), 
whether evidence may also be called by the defence 
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Road Traffic Acts - continued 


as to the proportion consumed before ceasing to 
drive, s. 6(1) Road Traffic Act 1972, as amended 
(now s. 5(1) Road Traffic Act 1988) (Millard v. 
Director of Public Prosecutions, N.C.) 

-, excess alcohol in breath, whether possible to 
convict when only one specimen of breath provided, 
whether possitle for accused to adduce evidence 
to show that the Lion Intoximeter machine was 
defective and as to the amount of alcohol he had 
consumed (Cracknell v. Willis, N.C.) 

-, failure of Intoximeter device to provide 
two valid specimens of breath, possible to rely 
on two further specimens produced on another 
device (Denny v. Director of Public Prosecutions, N.C.) 

-, failure to offer statutory option of providing 
blood or urine sample, certiorari, conviction quashed, 
s. 6 Road Traffic Act 1972 (now s. 5 Road Traffic 
Act 1988 (R. v. Clwyd JJ., ex parte Charles, N.C.) 

-, failure to refer to option of urine, dismissal, 
costs out of central funds in favour of defence, 
whether dismissal on a technicality (Wareing v. 
Director of Public Prosecutions, N.C.) 

-, lower of breath specimen reading 45 mg., 
option of blood or urine offered and agreed in 
accordance with s. 8(2) of the Road Traffic Act 
1988, urine sample in fact supplied under s. 7(3)(b), 
whether urine sample supplied under different section 
fulfilled the option requirements of s. 8(2), 

s. 5(1) Road Traffic Act 1988 (Jones (David Alan) 
v. Director of Public Prosecutions, N.C.) 

-, medical reasons for not supplying specimens, 
distinction between s. 8(3)(a) and s. 8(7) of 
the Road Traffic Act 1972 (now s. 7(3) and 7(6) 
of the Road Traffic Act 1988) (Davies (Gordon Edward) 
v. Director of Public Prosecutions, N.C.) 

-, specimens of breath, lower of appellant’s 
readings 48 mg., option range between 35 mg. and 
50 mg. or less of alcohol in 100 ml. of breath, 
appellant given option to provide blood, appellant 
at first refusing but then changing mind and 
agreeing, magistrates finding that statutory 
procedures complete with refusal, blood sample 
subsequently provided, whether respondent entitled 
to rely on specimen of breath, s. 8(6) Road Traffic 
Act 1972 (now s. 8(2) Road Traffic Act 1988) (Smith 
(Dennis Edward) v. Director of Public Prosecutions, N.C.) 

Excess axle weight, compensating arrangement, 
whether offence contrary to reg. 80(1) (excess 
weight) or reg. 80(2) (excess over sum of 
weights under compensating arrangement) of the 
Road Vehicles (Construction and Use) Regulations 
1986 (Director of Public Prosecutions v. Marshall 
and Bell, N.C.) 

Excess speed, motor tractor, recovery vehicle, 
whether constructed itself to carry a load, 
definition in s. 137(2) of the Road Traffic 
Regulation Act 1984, ss. 86, 89, 136 and 137 of 
the 1984 Act (Director of Public Prosecutions 
v. Holtham, N.C.) 

Evidence, entry on driving licence, opportunity 
necessary for parties to be able to make 
submissions as to implications (Robinson v. 

Chief Constable of Derby, N.C.) 

Fixed penalties, Government statistics 

-, registration, notice to owner served by 
police, notice to owner purportedly returned 
or mislaid, procedure for making a statutory 
declaration 

-, Service of notice to owner, register kept 
by the Driver and Vehicle Licensing Centre, 
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registration in name of unincorporated bodies 
(R. v. Clerk to the Croydon JJ., ex parte 
Chief Constable of Kent) 
In charge whilst unfit through drink or 
drugs, in charge with excess alcohol, meaning 
of in charge, ss. 5 and 6, Road Traffic Act 1972 
(now ss. 4 and 5, Road Traffic Act 1988) (Director 
of Public Prosecutions v. Watkins (Steven), N.C.) 
Incompetent drivers, proper regard for other 
road users necessary, confirmed in R. v. Bannister 
Learner driver laws, changes in 2, 82, 125, 235, 
Magistrates, whether entitled to use their 
local knowledge in considering whether car 
park is a public place, desirability of 
disclosing to defence and prosecution their 
intention of using such knowledge (Bowman v. 
Director of Public Prosecutions, N.C.) 
Motorway regulations, overtaking in the offside 
lane of a three lane carriageway, prohibition, 
inter alia, on heavy motor car goods vehicles, 
meaning of regulation, reg. 12(1) of the Motorway 
Traffic (England and Wales) Regulations 1982 
having effect as if made under the Road Traffic 
Regulation Act 1984 (McCrory v. Director of 
Public Prosecutions, N.C.) 
Notice of intended prosecution, change in the law 
-, when should be served, position where there 
are accidents followed by amnesia 
Operators’ licence, tachograph requirement, 
defintion of agricultural machine (Director 
of Public Prosecutions v. Free’s Land Drainage Ltd.) 
Police time in dealing with offences 
(Parliamentary question) 
Prescribed traffic signal, failing to comply 
with double white line system, whether 
preliminary white arrow mandatory, whether 
necessary for arrow to be repeated at the 
commencement of every unbroken white line on 
the side nearest to the approaching vehicle 
providing there was one at the beginning of a 
continuous sequence of double white lines, 
s. 22 of the Road Traffic Act 1972 (now s. 36 
of the Road Traffic Act 1988) (O'Halloran v. 
Director of Public Prosecutions, N.C.) 
Reckless driving, misdirection on "recklessness" 
did not cause miscarriage of justice 
Road accident, when the conditions at the time 
led to tragic results 
Road traffic regulation order made under s. 6 
of the Road Traffic Regulation Act 1984, 
control and regulation of traffic movement, 
additional requirement to fit components 
to reduce air brake noise emission, whether ultra 
vires and unlawful because inconsistent with the 
national framework of the 1984 Act and E.E.C. 
Directives, London Borough Scheme for the 
Implementation and Enforcement of the Greater 
London (Restriction of Goods Vehicles) Traffic 
Order 1985, art. 3, permits condition 11 (R. v. 
Londo, Boroughs Transport Committee, ex parte 
Freight Transport Association Ltd. (FTA), Road 
Haulage Association Ltd. (RHA), Reed Transport Ltd., 
Wincanton Distribution Services Ltd., Conoco Ltd., 
Cox Plant Hire London Ltd., Mayhew Ltd., N.C.) 
Tachograph regulations, changes in, by the 
Passenger and Goods Vehicles (Recording 
Equipment) Regulations 1989 401 
-, Transport Act 1968, s. 97(1)(c), whether 
single offence created by statute 192, 416 
Taking without consent, an accelerating 
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problem examined not commission, whether liability to pay must 
Vehicle smoke tests (Parliamentary question) exist at time of deception (R. v. Firth, N.C.) 
Wheel clamping, authority for Sale effected before knowledge of previous 
(Parliamentary question) theft, whether title in property has passed, 
Royal Courts of Justice, new courts at considered in R. v. Wheeler 
Russian, reciprocal visit See also under "Children and Young Persons"; 
"Criminal Law"; "Magistrates" 
SEX ESTABLISHMENTS 
Evidential requirements in respect of adoption TOWN AND COUNTRY PLANNING 
of scheme of licensing by local authorities, Offences contrary to tree preservation orders, 
whether necessary to prove sexual stimulation burden of proving tree to have been dying etc., 
in order to establish that premises are used ss. 60 and 102, Town and Country Planning Act 1971 
as a sex encounter establishment, Local Government (R. v. Alath Construction Ltd. and Another, N.C.) 
(Miscellaneous Provisions) Act 1976 and 1982; Prosecution for breach of planning control, 
Greater London Council (General Powers) Act 1986 failure to comply with an enforcement notice 
(Smakowski and Another v. Westminster City Relationship between waste land notices and 
Council, N.C.) enforcement notices, ss. 65, 87-88, 104-107 and 
Legislation, proper construction of, 243, Town and Country Planning Act 1971 (R. v. 
considered Oxford Crown Court and Another, ex parte Smith, N.C.) 
Meaning of entertainment being "not lawful", Town and Country Planning Act 1990, Royal Assent 
para. 3A(c), sch. 3, Local Government Whether stop notice can be served simultaneoulsy 
(Miscellaneous Provisions) Act 1982 (McMonagle with enforcement notice, s. 90, Town and Country 
v. Westminster City Council, N.C.) Planning Act 1971 (R. v. Southwark London 
Borough Council, ex parte Murdoch, N.C.) 
SHOPS Whether the phrase "those buildings" in s. 92(1) 
Act 1950, enforcement by relator action of the Town and Country Planning Act 1971 
(Parliamentary question) relates to the buildings specified in the 
Small shops, late night and Sunday trading enforcement notice or the buildings specified 
practices (Parliamentary question) in the planning permission, Town and Country 
Sunday trading, "car boot sales" Planning Act 1971 (R. v. Chichester Justices 
-, convictions incompatible with art. 30 and Another, ex parte Chichester District Council) 
of the Treaty of Rome 


, disregard for the law by "superstores", TRADE DESCRIPTIONS ACTS 
whether their directors should be held Advertisement, trade description on is false, 
personally responsible a : if some of package of items are not 
, European Court of Justices decision on immediately available, decided in Denard v. 
(Parliamentary question) Smith and Another 
, new Bill promised Clocked mileometer, whether defendants had 
, prosecution of retail outlets and taken all reasonable precautions and exercised 
reform of the law (Parliamentary question) all due diligence to prevent offence, ss. 1(1)(b) 
, relationship between Treaty of Rome and 24 of the Trade Descriptions Act 1968 
and the Shops Act 1950 (W.H. Smith-Do-It-All (Horner v. Sherwoods of Darlington Limited, N.C.) 
Limited and Payless DIY Limited v. Peterborough False statement concerning authorship of 
City Council, N.C.) painting, whether a trade description, whether 
-, rule of law must be followed auctioneers within scope of Trade Descriptions 
Act 1968, disclaimer in auction catalogue, whether 
SOLICITORS effective, delay, s. 1(1)(a) Trade Descriptions 
Bills, new basis for checking Act 1968 (May v. Vincent, N.C.) 
Duty solicitor schemes, problems of, Legal Investigation into alleged offence or 
Aid Board’s tender for a single contract offences under s. 28 and s. 29 1968 Act, 
-, review of by the Legal Aid Board defendants sent letters setting out the 
Firms of solicitors, signed by company name case and asking for observations, rule 
and not by partner, whether good practice against self-incrimination 
Lay Observer, annual report, 1989 See also under "Consumer Protection"; 
Training proposals, criticized "Food and Drugs" 
Statutory Instruments, significantly misleading, Use of registered trademark on goods other 
need to correct than those of registered user, logo 
Statutory Publications Office, responsibility incorporating trademark on front of 
to the Lord Chancellor’s Department sweatshirts, in other respects items 
different, whether false to a material degree, 
ss. 1, 2 and 3(1) of the Trade Descriptions 
T Act 1968 (Durham Trading Standards v. 
THEFT AND HANDLING Kingsley Clothing Ltd., N.C.) 
Car theft, need for more security to combat 269 Tragedy of Riel 
Cash withdrawal demand was representation Travel for the brave 
to bank, decided in R. v. Hamilton 465 
Dishonest dealings involving cheques under 
the law of theft 4 U 
Obtaining exemption or abatement of liability 
by deception under Theft Act 1978, s. 2(1)(c), US justice, seizure abroad of fugitives from 
whether relevant if act is one of omission and (Parliamentary question) 








VICTIMS 
Victim Support, annual report, shows crisis 
facing crime victims 
-, initiatives, Home Secretary welcomes 
at employers’ seminar 
"Victim’s Charter", rights of victims 
set Out in 
Violence, effect of television, study into 
the connexion by the Broadcasting Standards Council 
Vowden, His Honour Desmond Harvey, death of 


Ww 


War Crimes Bill, published 

Water pollution and waste disposal, criminal 
courts and the determination of liability for 

Wildlife and Countryside Act, prosecutions for 
killing protected species (Parliamentary question) 

What should "Uncle" do? 

Wingate, His Honour William Granville, death of 

Wireles Telegraphs Act 1949, TV licence 
prosecutions, Sky satellite television, whether 
a television licence required 

Wolverhampton, new courts at 
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with a gift: a covenant: a legacy 
THE LADY HOARE TRUST cares for - 


Children who suffer from Juvenile Chronic Arthritis - more than 50% of all disabled children 


Children who are handicapped through other disabilities 
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PEOPLE’S TRUST FOR ENDANGERED SPECIES 


The Trust was formed in 1977 with the aim of protecting creatures in the wild threatened by man-made or environmental dangers. 
The principal aims of the Trust are: 


1. To fund scientific research on particular species to enable long-term conservation strategies to be drawn up. This research 
leads directly to benefits for the animals in their natural habitats. 


To provide emergency funds for field work to protect threatened populations from immediate dangers. 


To commission research on important conservation issues. Resulting reports are presented at national and international 
meetings where the Trust aims to influence the decisions that are made. 


To promote public awareness of and encourage education about the need to conserve wildlife in its natural habitat for future 
generations to enjoy and benefit from. 


In Britain a major new study at Oxford University is being funded by the People’s Trust. This study is aimed at understanding the 
complicated relationship between badgers, cows and the spread of tuberculosis. It is hoped that the results will lead to a weakening of 
the claim that badgers are responsible for the spread of bovine TB. Money has also been given to local badger groups to enable them 
to protect badger setts in their own areas. 


Again in the UK funds are being made available to undertake a study of the needs of the red squirrel, our native species. The numbers 
of red squirrels are steadily declining and the aim is to ensure that their remaining areas provide the best possible conditions for their 
future survival. 


As well as working in the UK the Trust has many projects in hand all over the world. The Turtle Rescue Programme in Costa Rica 
relies heavily on us for funds; soil analysis work in Kenya is leading to dietary supplements for rhinos and water buck suffering from 
mineral deficiencies; a turtle reserve has been set up in Sri Lanka; money has been donated to ensure bats have safe places in which to 
hibernate and preliminary work has been done on Mafia Island off Tanzania with a view to setting up a Marine Park there. 


As a relatively small body we can act quickly in emergency situations. We co-operate with other bodies on large projects; for example, 
we shall make a significant contribution to the IUCN plan to locate and capture kouprey in the Far East. 


We have an administrative staff of only two people and we employ scientific specialists 2s and when they are needed for specific 
projects. We keep administrative costs to a minimum to allow us maximum efficiency and effectiveness. 


Hamble House, Meadrow, Godalming, Surrey GU7 3JN, Tel: 071 823 7354 
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ST. LUKE’S HOSPITAL 
FOR THE CLERGY 


14 FITZROY SQUARE 
LONDON W1P 6AH 


71 388 4954 


Registered Charity No. 209236 


This hospital provides immediate, free treatment for 


clergy, their wives, widows and dependent children, theo- 


logical students preparing for the ministry, deaconesses, 
Anglican monks and nuns, missionaries from the Church 
overseas, and fulltime lay workers licensed by a Bishop. 


Although each parish in England and Wales is asked to 
make an annual donation, we rely so much upon gifts and 
legacies to meet all the demands made upon us. 


Brochure available from The Rev. Peter Nicholson (General 
Secretary) 














BRITTLE BONE SOCIETY 


112 City Road, Dundee DD2 2PW. 
Tel: (0382) 817771. 
Registered Charity No: 272100. 


The Society seeks to promote 
research into the causes, inheritance 
and treatment of Osteogenesis 
Imperfecta and similiar disorders 
characterised by excessive fragility of 
the bones. It also provides advice, 
encouragement and practical help for 
patients and their relatives facing the 
difficulties of living with Brittle 
Bones. 

The Brittle Bone Society has chosen 
‘The Wishbone’ as its emblem, 
because when one is broken a wish 
can be made and we, who have bones 
that break easily, hope that one day in 
the future the ‘Wishbone’ will be the 
only bone to break. 








ALOT OF HOT AIR 
IS SPOKEN ABOUT 
HOMELESSNESS ! 


For Instance 
"It's their own fault". 


Explain that to Eddie! 

He is 24 years old and mentally handicapped with 
an !.Q. considered to be ‘seriously disabled’. 
Eddie was put into care when he was nine months 
old by his Mother who herself became homeless. 


Perhaps someone could tell Ken! 
An ex-soldier; He left the army and rented a room. 
After a short absence he returned to find the house 
gutted for conversion and his money, papers and 
personal belongings missing. He found it extremely 
difficult to re-establish another home. 


And what about Hannah? 


She is in her 80's now. She was evicted from her 
tied cottage when her farm labourer husband died. 


Nor is it easy to tell youngsters... 
who have left home to escape sexual or physical 
abuse that it is ' their own fault '. They prefer 
sleeping on a park bench on a bitterly 

cold night to the degradation they suffer at home. 


There are many varied reasons why a person 
becomes homeless - but they all have one 
thing in common. 


They need your Help 


Please send your donation, however small to 
‘Homes for Homeless People ' 

Smithfield House , Digbeth, Birmingham B5 6BS 
Telephone: 021-622 1502 


———=S. 6 
—— -- 


— 

FOR HOMELESS PEOPLE 

EOE TLIO OI III 
Registered Charity No. 261712 
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BOOKBINDING SERVICE 


Subscribers who wish to have their volumes bound - in traditional styles - are requested 
to send them direct to the Bookbinding Department at 28 St. Michael’s Street, Oxford 
OX1 2EB (parcel label below). 


Missing parts can be supplied at extra cost 
PRICE AND STYLE LIST 


J.P. NEWSPAPER per volume 
Half Calfskin (acid free) 
Brown (Legal) Buckram 
Green Buckram 
Royal Blue Buckram (standard) 
J.P. REPORTS 
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POSTAGE AND PACKING EXTRA 


With the exception of the Royal Blue Standard Style, all bindings incorporate a 
traditional hand-bound style, and are executed to a very high standard. (For the 
Standard Style, a measure of modernisation has been introduced to enable Subscribers 


to obtain a good binding, more speedily and at an economical cost). 


(Block letters please) 
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Bookbinding Department 
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HENSHAW’S 


SOCIETY FOR THE BLIND 


Thanks 
for the 
donation | j 


oe if @Z 
For further information contact: 
The Appeals Department 
Warwick Road 


Old Trafford 
Manchester M16 OGS Tel: 061-872 1234 


Registered Charity No. 221888 


VISION FOR THE NINETIES 


Since 1837, Henshaw’s has provided 
care, support and training for blind 
and visually handicapped people of 
all ages from all over the British Isles. 


We are continuing to develop and 
improve our services to meet the 
increasing demand for quality care in 
the 1990's. 


Your donation cr legacy wili help us 
to meet this demand. 


Please help. 


VISION FOR THE NINETIES 








Helping 
NG 
Homeless 


We have 


over 100 Housing Projects 


in 


20 Counties offering 


accommodation 


to 


over 550 Homeless People 


_HOMES. 


every week... 


Unfortunately, we turn away 





another 9,000 people every year. 


A donation from you would help us help them. 
Registered Charity No. 261712 
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ANALYTICAL INDEX TO CASES 


APPEALS 


Appeals - meaning of "person aggrieved". 

Licensing - hackney carriages - whether a local authority which revokes licences is "a person aggrieved" 
by a decision of a magistrates’ court to allow an appeal against revocation - Local Government 
(Miscellaneous Provisions) Act 1976. 


The appellant held licences as the owner and driver of a hackney carriage. The respondent local authority revoked 
both licences. The appellant appealed to the magistrates’ court, which allowed his appeal, and ordered the local 
authority to pay him £100 by way of costs. The local authority appealed to the Crown Court, which allowed the appeal. 
The appellant then appealed by way of case stated to the High Court, where the issue was confined to the question of 
whether or not the local authority had had any right of appeal to the Crown Court against the adverse decision of the 
magistrates’ court. The answer to this question depended on whether or not the local authority was "a person aggrieved" 
by the magistrates’ court’s decision. 

In the High Court, Simon Brown, J. felt constrained by a line of authority, beginning with R. v. London Quarter 
Sessions, ex parte Westminster Corporation (1951) 115 J.P. 350; [1951] 2 K.B. 508, to dismiss the appeal on the limited 
ground that the local authority was “a person aggrieved" because of the order for costs, although if there had been no 
such order, his decision would have been that the local authority was not "a person aggrieved”. 

On appeal to the Court of Appeal. 


Held (dismissing the appeal): (1) In order to conclude that a party to proceedings is "a person aggrieved" by the 
decision in those proceedings, it is sufficient that the decision is against that party, and it is not necessary also to show 
that the decision places a burden on him; therefore (2) the local authority was "a person aggrieved", irrespective of the 
order for costs, with the result that it had a right of appeal to the Crown Court; furthermore (3) the case of R. v. London 
Quarter Sessions, ex parte Westminster Corporation was wrongly decided; therefore (4) all cases in which that decision has 
been followed should be treated with considerable reserve; and (5) although whether or not those cases following R. v. 
London Quarter Sessions, ex parte Westminster Corporation should be considered to have been wrongly decided must 
depend on the individual circumstances of each case, as a general principle, and except for criminal cases which come 
within a special category, and other cases where the decision against the local authority can be regarded as being an 
acquittal, the normal result of re-examining those cases should be that a public authority is entitled to be treated as “a 
person aggrieved" where it is subject to an adverse decision in an area where it is required to perform public duties. 


Appeal against a decision of Simon Brown, J., sitting in the Queen’s Bench Division of the High Court. 


Cook v. Southend Borough Council C.A. 


BYELAWS 


Byelaws - whether byelaws made under the Local Government Act 1933 are preserved by the Local 
Government Act 1972. 


Although s.272(2) of the Local Government Act 1972 is obscure and difficult to construe, ifs true effect includes the 
preservation of byelaws which were made under the Local Government Act 1933, notwithstanding the repeal of the 
whole of that Act by the Act of 1972. 

Appeal by way of case stated against a decision of a stipendiary magistrate sitting at Wells Street magistrates’ court. 


Director of Public Prosecutions v. Jackson and Another Q.B.D. 967 





CARAVANS 


Caravans - validity of condition on site licence requiring removal of caravans for part of the year - 
Caravan Sites and Control of Development Act 1960. 


Where land enjoys the benefit of unconditional planning permission for use as a caravan site throughout the year, a 
local authority which issues a site licence under the Caravan Sites and Control of Development Act 1960 may lawfully 
impose on that licence a condition restricting occupation of the caravans to part of the year, but it cannot lawfully 
impose a condition requiring the removal of the caravans during the period in which occupation is prohibited. 

Appeal against a decision of a Divisional Court of the Queen’s Bench Division of the High Court. 


Babbage v. North Norfolk District Council C.A. 


CHILDREN AND YOUNG PERSONS 


Juvenile - arrested and charged with offence - custody officer refuses bail - local authority propose to 
place juvenile in insecure hostel - whether custody officer justified in certifying that it was 
impracticable for the juvenile to be taken into care by the local authority. 


By s.38(1) of the Police and Criminal Evidence Act 1984 where a person is arrested (otherwise than on a warrant 
endorsed with bail) and charged with an offence, the custody officer is required to release him on bail unless certain 
specified conditions are satisfied. If the person is not released on bail, s.38(2) enables the custody officer to authorize 
that he be kept in police detention. Section 38(1) and (2) apply to juveniles, and s.38(6) further provides: 


"Where a custody officer authorizes an arrested juvenile to be kept in police detention under subs.(1) above, the 
custody officer shall, unless he certifies that it is impracticable to do so, make arrangements for the arrested juvenile 
to be taken into the care of the local authority and detained by the authority ..." 


The applicant, who was, at the relevant time, a juvenile, was in the care of the local authority and living continuously 
at a local authority hostel. In 1988 and 1989 he was found guilty of a number of offences. In September 1989 (when he 
was 16%) he was arrested at 2.46 a.m. for theft from motor vehicles. He was interviewed and charged later the same day. 
The custody officer decided to refuse bail because there was a risk he would go and see another youth who it was 
suspected had received property from a burglary which the applicant had admitted committing. A social worker 
informed the custody officer that the juvenile could return to the local authority hostel. The custody officer certified that 
the local authority were unable to make arrangements for the juvenile to be taken into care and authorized the juvenile 
to be kept in police detention. 

The juvenile applied for judicial review. It was argued on his behalf that s.38(6) left all questions as to the suitability 
of accommodation to the local authority. Provided the local authority believed they could provide accommodation which 
they thought was suitable, the custody officer could not properly conclude that it was impracticable for the necessary 
arrangements to be made, nor could he refuse to transfer the juvenile to the care of the local authority. It was further 
argued that the relevant decision as to the detention was left solely to the local authority by the “care” legislation. By 
s.73(1)(b) of the Child Care Act 1980 the local authority was required to make provision in a community home for 
children detained by them in pursuance of s.38(6) of the 1984 Act. By s.21A of the 1980 Act the circumstances in which a 
child could be detained in secure accommodation were prescribed. Those circumstances did noi include those where the 
child in question might cause loss or damage to property or interfere with the administration of justice. 


Held - refusing the application: The certificate issued by the custody officer was a reference nc to the fact that the 
local authority was unwilling or unable to take the juvenile into care, but that the arrangements proposed were not 
regarded by the custody officer as providing the necessary security. The decision of the custody officer to refuse bail was 
sensible and realistic. If the argument on behalf of the juvenile was accepted, and the local authority returned him to the 
unsecure hostel, the practical effect would have been tantamount to the grant of bail. It was the decision of the custody 
officer, not the local authority, to detain the juvenile rather than release him on bail. The fact that the “care* legislation 
did not contain any specific provision to enable local authorities to detain juveniles in secure accommodation did not 
provide any real assistance with the proper construction of s.38(6) of the 1984 Act and, in particular, the relative 
responsibilities of the custody officer and the local authority. The wording of that provision was clear. The custody 
officer who had decided to detain the juvenile must do everything practicable to see that the place of detention was ‘ocal 
authority accommodation and not the police station. The local authority was equally obliged to do what it could to 
provide accommodation which would enable the juvezile to be accommodated outside the police station. However, if 
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the only accommodation apparently available for the detention of the juvenile would be insufficient to avoid the very 
consequences which led to the original decision to refuse bail, the custody officer was entitled to reach the conclusion 
that proper arrangements for the care and detention of the juvenile by the local authority outside the police station were 
impracticable. In the present case, the custody officer was entitled to reach the conclusion that the proposed 
arrangement that the juvenile should be returned to the hostel at which he was living was noi an adequate form of 
“detention” and, in the absence of an alternative proposal, that it was “impracticable” for necessary arrangements for his 
transfer to the care of and detention by the local authority to be made. He was, therefore, entitled to refuse to transfer 
the juvenile. 


R. v. Chief Constable of Cambridgeshire, ex parte Michel Q.B.D. 535 


CONSUMER PROTECTION 


Toy safety - death of child following swallowing of part of new toy contained in chocolate egg - 
suspension notice issued by trading standards - whether suspension notice should be quashed - s.14 
Consumer Protection Act 1987. 


The applicants made chocolate eggs containing plastic kits which can be made into toys. On November 5, 1989, a 
month after a new toy had been introduced a three year old girl swallowed one of the feet of the toy and choked to 
death. There was much press comment about the incident. On November 8, 1989, the Birmingham Tiading Standards 
Department issued a suspension notice under s.14 of the Consumer Protection Act 1987 prohibiting the applicants for six 
months from that date from supplying eggs containing the toy in question. The notice asserted breaches of reg.9 of the 
Toys (Safety) Regulations 1974 and of the general safety requirement in s.10 of the 1987 Act. This followed investigations 
by an officer of the authority, details of which are set out in his affidavit, contained in the judgment. On November 7, the 
officer spoke to a representative of the applicants and arranged a meeting for November 9. Ferrero for their part 
prepared a draft letter containing an undertaking to ensure that supplies ceased by November 18. On November 17, after 
a meeting the council wrote refusing to lift the notice but by this time the council had been advised that there was no 
breach of reg.9, although the toy probably infringed the new regulations which were not then in force. Despite several 
further attempts by the solicitors for the applicants, the council refused to lift the notice, referring to the right of the 
applicant to challenge the notice under s.15 of the 1987 Act before a magistrates’ court. The applicants sought to 
challenge the issue of the notice on four grounds, namely lack of jurisdiction, taking into account irrelevant and failure 
to have regard to relevant considerations, unfairness and irrationality. 


Held: (1) That although there was no apparent breach of para.9 of the 1974 regulations, there was no reason why 
there could still not be a breach of the general safety requirement under s.10, and on the evidence there appeared to be 
reasonable grounds for believing a breach of this general duty; 

(2) given the apparent failure of the authority to consider the relevant British Standard, and their consideration of 
the then prospective regulations there was clearly evidence that the authority had taken into account an irrelevant 
consideration and had failed to take into account relevant matters; 

(3) as this was not a situation of great urgency, given the huge number of eggs sold over the years containing parts 
which were detachable, there was a duty to consult with the company’s representatives. As this had not been done, this 
was procedural impropriety on the part of the authority; 

(4) the court would exercise its discretion in favour of the applicants, notwithstanding the availability of the 
alternative s.15 remedy. The authority had acted irrationally in not accepting the proposed undertaking, giving it as it did 
precisely what they achieved by means of the suspension notice. The alternative remedy in this context would not have 
allowed the applicants to air their complaints on substantial matters as discussed above which were of a public law 
nature. 

There would be an order for costs in favour of the applicants. 


R. v. Birmingham City Council, ex parte Ferrero Ltd. Q.B.D. 


CONTROL OF POLLUTION 


Control of pollution - noise nuisance - correct date for magistrates to take for the purpose of deciding 
whether an abatement notice should be upheld - s.58, Control of Pollution Act 1974 and reg.4, 
Control of Noise (Appeals) Regulations 1975. 
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Where an abatement notice has been served under s.58 of the Control of Pollution Act 1974 in respect of an alleged 
noise nuisance, and the recipient of the notice appeals to the magistrates’ court, the question of whether the notice 
should be upheld must be determined by reference to the facts as they are at the date of the hearing by the magistrates’ 
court, and not as they were at the date of the service of the notice. 


Appeal by way of case stated. 


Johnsons News of London v. Ealing London Borough Council Q.B.D. 


Control of pollution - whether the usefulness of material prevents it from being classified as "waste" - 
s.30, Control of Pollution Act 1974. 


A quantity of industrial waste had been used for many years as a hardstanding for storage purposes. The waste was 
then removed, and sorted into various categories. One category was used as infi!! material on anoiher site, which was 
liable to subsidence, but in respect of which there was no waste disposal licence. The magistrates concluded that the 
usefulness of the material on the infill site precluded its classification as “waste” for the purposes of the Control of 
Pollution Act 1974, and accordingly they dismissed a number of informations based on the unauthorized deposit of 
controlled waste. 

On appeal by way of case stated to the Queen’s Bench Division of the High Court, 


Held (allowing the appeal): The material in question had been "waste" for the purposes of the 1974 Act when it was 
removed from the original site, and its character was not subsequently changed either by its being sorted into different 
categories, or by its usefulness for infill purposes. 


Appeal by way of case stated against the dismissal of informations by magistrates sitting at Sittingbourne. 


Kent County Council vy. Queenborough Rollling Mill Co. Ltd. Q.B.D. 


CORONERS 


Coroners’ law - s.6 Coroners Act 1887 - judicial review - standard of proof - unlawful killing - coroner’s 
directions - stare decisis. 


The deceased died on February 20, 1987 from asphyxiation as a result of compression of the neck while involved in a 
struggle with two policemen who were attempting to arrest him. The coroner gave a direciion to the jury that the 
standard of proof required for a finding of unlawful killing was satisfaction “beyond all reasonable doubt". The coroner 
also gave directions both as to manslaughter by a deliberate unlawful act and manslaughter by a reckless or grossly 
negligent act. A verdict of death by misadventure was returned. 

The brother of the deceased challenged the verdict by way of judicial review, seeking an order of certiorari to quash 
the verdict and mandamus requiring a new inquest to be held before another coroner. The brother alleged: 


1. _‘ That the proper standard of proof should have been the balance of probabilities. 

2. That the coroner had muddled the jury with his directions in that he had not made clear the elements required 
for a finding of unlawful killing and had confused the elements of manslaughter by a deliberate act with those 
of manslaughter by recklessness or gross negligence. 


Held: 1. The standard of proof to be applied by a coroner’s jury in considering a verdict of unlawful killing remains 
"beyond a reasonable doubt". R. v. West London Coroner, ex parte Gray is binding as court not convinced the decision 
was wrong. : 

2. On the facts of this case, any muddling in the coroner’s directions between manslaughter by an unlawful act and 
manslaughter by recklessness or gross negligence would not have affected the jury’s verdict as the factual issue was the 


same. 
3. On judicial review the test to be applied is not simply whether there is an error of law, but whether that error nas 
or may result in a wrong verdict being entered. 


Obiter: 1. Following R. v. Greater Manchester Coroner, ex parte Tal, the court could depart from its previous decision 
if convinced it was plainly wrong. 

2. When unlawful killing by neglect or lack of care clearly does not apply, it is better that the coroner not deal with it 
at all in his directions. 





Cases cited in judgment: 


R. v. West London Coroner, ex parte Gray [1987] 2 All E.R. 129. 

R. v. City of London Coroner, ex parte Barber [1975] 3 All E.R. 538. 
R. v. Greater Manchester Coroner, ex parte Tal [1987] 3 All E.R. 240. 
R. v. Surrey Coroner, ex parte Campbell [1982] 2 All E.R. 545. 

R. v. Home Secretary, ex parte Khawaja [1984] A.C. 74. 


R. v. Coroner for Wolverhampton, ex parte Desmond Anthony McCurbin Q.B.D. 


Coroners’ law - grounds under s.13 Coroners Act 1988 - insufficiency of inquiry - new facts or evidence - 
whether new inquest ought to be held - costs. 


The deceased, a 16 year old boy, had been found dead on a farm. Nearby, on the ground, were aluminium pipes up 
to 30ft long and overhead were high tension electricity conductors. 

At the inquest the pathologist gave the cause of death as cardiac arrest due to electrocution. Three experts who gave 
evidence deposed in varying strengths of conviction and had based their evidence upon varying findings of a physical 
nature to the pipes or cables. 

The employing firm were prosecuted under the Health and Safety Regulations. They mounted a vigorous defence 
and brought two experts who, having examined the pipes apparently with greater sophistication, deposed as to the 
absence of signs of electrical contact which would have been expected. Their pathologist enumerated possible causes of 
cardiac arrest in a 16 year old boy other than electrocution. The magistrate dismissed the information laid against the 
company. 

The applicant brought the action under s.13 Coroners Act 1988. One of the grounds was "insufficiency of inquiry" 
but in the event this ground was not pressed. 


Held: 1. Where the coroner conducts the inquest with thoroughness and expert help to assist the jury it cannot be 
considered “insufficiency of inquiry" merely because other experts disagree. 

2. It may not be necessary or desirable in the interest of justice that another inquest should be held merely because 
later evidence conflicts with evidence already heard. 

3. Where the coroner is represented costs may be awarded to him. 


Per Farquharson, L.J.: it is quite proper to direct the jury upon the criminal standard of proof in considering a choice 
of accident, misadventure or open verdict. 


R. v. H.M. Coroner for Wiltshire, ex parte Geoffrey Taylor Q.B.D. 933 


CRIMINAL LAW 


Abuse of process of the court arising from substantial delay in prosecution following delay in police 
investigation. 


On August 12, 1987, justices declined to hear informations laid on behalf of the Director of Public Prosecutions 
against two police constables alleging that they had assaulted the complainant on October 17, 1985, on the ground that 
the proceedings were an abuse of the process of the court. The complainant alleged that in the course of his being 
arrested for being in possession of a controlled drug he was assaulted by “a uniformed officer". There were a number of 
police officers, both uniformed and in plain clothes, present at the time. The complainant made a formal complaint three 
days later and the matter was reported to the Police Complaints Authority, whose investigating officer informed him that 
the investigation of the complaint would be suspended until the criminal proceedings in respect of the drugs offence 
were completed. Following his acquittal at the Crown Court in May 1986 he was re-arrested for another offence in 
respect of which he was placed on probation on July 24, 1986. Inquiries by the investigating officer into the alleged 
assault did not begin in earnest until after November 18, when the complainant made a written statement of complaint 
and the first indication given to the two defendants about that matter was on January 7, 1987 when they were told they 
were to be interviewed, but it was not until the following month that they were informed of its precise nature, i.e. 16 
months after the alleged assault. 
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When the matter came before the magistrates’ court on June 17, 1987, the defendants pleaded not guilty and the case 
was adjourned until August 12 when submissions were made on the issue of jurisdiction. The justices were of opinion 
that as a result of the delay, the conduct and preparation of the defence case had suffered irreparable harm, that factors 
prejudicial to the defence could have been avoided and that a fair trial of the defendants was impossible. They 
accordingly refused to hear the informations. 


Held: The decision of the justices could not be faulted. The power of justices to refuse to hear informations brought 
before them because they constituted an abuse of the process of the court was explained in R. v. Derby Justices, ex parte 
Brooks (1984) 148 J.P. 609; (1985) 80 Cr. App. R. 164. The justices had correctly applied the principles established in that 
case and the other relevant authorities to which they were referred. As to the delay in the investigation, the duties of the 
investigating officer were set out in reg.7 of the Police (Discipline) Regulations 1985 and the Notes of Guidance 
thereunder. The primary purpose of the regulation, as stated in R. v. Chief Constable of Merseyside Police, ex parte 
Calveley [1986] 1 All E.R. 257 was to put the officer concerned on notice that a complaint had been made and to give 
him a very early opportunity to put forward a denial or an explanation and to collect evidence in support of that denial 
or explanation. On the facts of the present case and having regard to the nature of the complaint, the investigating officer 
should have commenced his investigation within a matter of days of the incident and made a searching inquiry of all the 
officers concerned immediately after the complainant’s acquittal at the Crown Court. 


Application: by the Director of Public Prosecutions for judicial review of a decision of the Colwyn justices refusing 
to hear informations on the ground that they were an abuse of the process of the court. 


R. v. Colwyn Justices, ex parte Director of Public Prosecutions Q.B.D. 989 


Alternative verdict - whether on indictment for unlawful wounding jury may convict of assault 
occasioning actual bodily harm. 


The appellant was convicted at the Crown Court of unlawful wounding contrary to s.20 of the Offences Against the 
Person Act 1861. On appeal to the Court of Appeal her conviction was quashed on the ground that the assistant recorder 
had misdirected the jury on the meaning of “maliciously" in that section. The question then arose whether under s.3 of 
the Criminal Appeal Act 1968 the court had power to substitute an alternative verdict of assault occasioning actual 
bodily harm or common assault. 


Held: In the ordinary way, unless there were some quite extraordinary facts, an allegation of wounding contrary to 
s.20 of the Offences Against the Person Act 1861 imported or included an allegation of assault. Certainly on the facts of 
the present case, admitted by the appellant, she was guilty of assault. Although on the authority of R. v. Mearns (1990) 
154 J.P. 447 the jury could not, as an alternative verdict, have found the appellant guilty of common assault as no count 
for that offence was included in the indictment, the same did not apply to assault occasioning actual bodily harm. 

Accordingly, in the exercise of its powers under s.3 of the Criminal Appeal Act 1968 the court would substitute a 
verdict of assault occasioning actual bodily harm. 


Appeal: by Susan Savage against her conviction at Durham Crown Court of unlawful wounding. 


R. v. Savage C.A. (Crim. Div.) 


Assault occasioning actual bodily harm - conflicting case law on mens rea - meaning of "maliciously" in 
relation to wounding or inflicting grievous bodily harm (s.20) - Power of Court of Appeal to 
substitute conviction for actual bodily harm when quashing conviction under s.20. 


The appellant was tried on an indictment containing eight counts all relating to injuries caused to his baby son, aged 
some three months: Six counts represented three paired alternatives under s.18 and s.20 of the Offences Against the 
Person Act 1861, the seventh alleged a separate offence under s.20 and the eighth, to which he pleaded guilty, alleged 
cruelty to a person under 16 years. The baby had suffered injuries to the bony structures of his legs and right forearm 
and the appellant did not dispute that they had been caused by rough handling on his part. The only issue at the trial was 
whether he had acted with the necessary intent, his case being that he had no experience with small babies and did not 
realize that handling which (as was accepted by a paediatrician at the trial) would not be inappropriate in the case of a 
three to four year old child would be quite inappropriate with a new born baby. 

On the crucial issue of intent and the meaning of “maliciously” in s.20 the trial Judge directed the jury, inter alia, it 
was enough that the accused should have foreseen that some physical harm to some person, albeit of a minor character, 
might result. The appellant was acquitted of the three s.18 offences and convicted of all four s.20 offences. 
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Held: To found a conviction under s.20 of the Offences Against the Person Act 1861 it must be proved that the 
defendant actually foresaw that physical harm to some other person would be the consequence of his act, although the 
defendant need not actually have foreseen that the harm would be as grave as that which occurred. By using the words 
"should have foreseen” in his direction to the jury, the trial Judge created a real risk that the jury would believe that they 
were being asked to decide not whether the appellant actually foresaw that his acts would cause injury but whether he 
ought to have foreseen it. There was, therefore, an important misdirection in the Judge’s summing up and the convictions 
on the four counts under s.20 would be quashed. 

Alternative verdicts under s.47 of the 1861 Act (actual bodily harm) could only be substituted if, assuming in the 
appellant’s favour that the injuries were foreseeable but not actually foreseen, the necessary element of intent for that 
offence was present. On the necessary intent for s.47, however, there was a conflict between two recent Court of Appeal 
decisions in R. v. Savage (1990) 154 J.P. 757 and R. v. Spratt (1990) 154 J.P. 884. The court preferred the decision in R. v. 
Spratt which was founded on a line of authority leading to the conclusion that so far as intent was concerned the test was 
the same for s.47 as it was for s.20 i.e. the R. v. Cunningham test (1957) 2 Q.B. 396 which required proof of intention or 
recklessness (established subjectively) as to some physical harm to another. The state of the law in that area, however, 
was totally unsatisfactory and could only be resolved by the House of Lords. 

The powers of the Court of Appeal to substitute verdicts of guilty of offences of actual bodily harm under s.47 were 
limited by the terms of s.3 of the Criminal Appeal Act 1968. In the present case it was clear that in the verdicts of the 
jury on s.20 there was no implicit finding that the appellant subjectively intended or recognized the risk of physical harm. 
Accordingly in quashing the convictions under s.20 no other verdicts would be substituted. 


Per Mustill, LJ.: 


*... it is impossible to contemplate this appeal without dismay. At a time when ‘middle-rank’ criminal violence is a 
dismal feature of modern urban life, and when convictions and pleas of guilty on charges under s.47 occupy so much 
of Crown Court lists it seems scarcely credible that 129 years after the enactment of the Offences Against the Person 
Act three appeals should come before this court within one week which reveal the law to be so impene*rable. We 
believe that the authorities can no longer live together, and that the reason lies in a collision between two ideas, 
logically and morally sustainable in themselves, but mutually inconsistent, about whether the unforeseen 
consequences of a wrongful act should be punished according to the intent (Cunningham) or the consequences ( 
Mowatt) ... Until the whole subject has been reviewed by a higher court we can do no better than suggest to trial 
Judges that subjective intent and subjective appreciation of the risk are the touchstones for which the jury should 
look, and that for so long as Mowatt remains the law the possibility of any physical harm is what the jury, when 
assessing this subjective element, should be invited to consider. We do not disguise our opinion that the law so stated 
will in marginal cases be as unworkable in practice as it is objectionable in theory. We can do nothing about this. 
Only the House of Lords can now put the subject on an even keel.” 


Appeal: by Philip Mark Parmenter against his conviction at Chelmsford Crown Court of four offences under s.20 of 
the Offences Against the Person Act 1861. 


R. v. Parmenter C.A. (Crim. Div.) 941 


Assault - defendant pouring acid into hand/face drier - leaving it in dangerous condition - subsequent 
user injured - defendant prosecuted for assault - finding that he had no intention to injure anyone - 
whether defendant guilty of assault. 


The defendant, a boy aged 15, was attending a chemistry class. The lesson included work with sulphuric acid and the 
defendant and the other pupils were warned of the dangers of working with acid. During the course of the experiments 
the defendant splashed acid onto his hand and poured alkaline onto it in order to neutralize the acid. Later he was given 
permission to go to the toilet to wash his hand because it was sore. Unknown to his tutor, he took a tube of concentrated 
acid. At the toilets he poured some of the acid onto some toilet paper and saw that it turned the paper brown. He then 
heard footsteps in the corridor outside the toilet, panicked, and poured the rest of the acid into a hot air iand/face drier 
machine. The nozzle of the machine was pointing upwards. When the footsteps receded the defendant left the toilet and 
discarded the tube on his way back to class. He intended to return later to deal with the acid in the drier. Some time 
later another pupil went to the toilet to wash his hands. He turned on the drier. The acid was ejected onto his face and 
caused a permanen t scar. The defendant was prosecuted for maliciously causing grievous bodily harm to the other pupil 
contrary to s.20 of the Offences Against the Person Act 1861 and for assault occasioning actual bodily harm contrary to 
s.47 of the 1861 Act. The magistrates found that the defendant had not intended to harm the other pupil or anyone else. 
They dismissed both charges. 

The prosecutor appealed against the acquittal of the charge of assault occasioning actual bodily harm, accepting that, 
on their finding of lack of intent, the magistrates were entitled to acquit of maliciously causing grievous bodily harm. 


Held - allowing the appeal: A person who pours a dangerous substance into a machine would be guilty of an assault 
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of the next user of the machine if he was guilty of relevant recklessness. "Reckless" meant (i) doing an act which in fact 
created an obvious risk, and (ii) when he did the act he either had not given any thought to the possibility of there being 
any such risk or had recognized that there was some risk involved but had nonetheless gone on to do it: R. v. Caldwell 
(1981) 145 J.P. 211; R. v. Lawrence (1981) 145 J.P. 227; Elliott v. C_A.C. (A Minor) (1983) 147 J.P. 425. On the facts found 
in the present case the defendant knew full well he had created a dangerous situation and the inescapable inference was 
that he decided to take the risk of someone using the machine before he could get back and render it harmless or gave 
no thought to that risk. Further, on the findings, although it was panic which led the defendant to pour the acid into the 
machine, that panic had been engendered by the footsteps which had disappeared before he left the machine. There was 
no finding that panic caused him to abandon the machine in its dangerous condition. 


D.P.P. v. K Q.B.D. 192 


Assault on police constable arising out of arrest of a third party - need to prove that arrest was lawful - 
guidance on form of case stated. 


The appellant was convicted of assaulting police constable M in the execution of his duty. He was acquitted of a 
similar charge in relation to another officer and of obstructing a third officer in the execution of his duty. The facts were 
as follows: Five police officers went to the appellant’s house to arrest his younger brother who they believed to be hiding 
there, and were admitted to the house by the appellant who was told the reason for the visit. When the brother was 
found and arrested the appellant pushed past several officers, shouting, and was arrested for obstructing the police. As 
police constable M and another officer attempted to put the appellant in the police van he allegedly struck the other 
officer and bit police constable M’s thumb. The justices were not told the reason for the brother’s arrest. 

In dismissing the charge of obstruction the justices found that the appellant, in pushing past the officers, was 
motivated more by concern for the welfare of his brother than by any deliberate attempt to hinder his arrest. In relation 
to the dismissed assault charge they were unable to detect any intent or recklessness to assault the officer. On appeal by 
case stated against the conviction of assaulting police constable M: 





Held (allowing the appeal): In order to substantiate an offence of assaulting a police officer in the execution of his 
duty arising from the arrest of a third party, it was necessary to establish that the arrest of the third party was lawful. 
Where, therefore, as in the present case, the justices were not told the reasons for the arrest of the third party (the 
appellant’s brother) it was not open to them to find that the arresting officers were, in the course of the arrest, acting in 
the execution of their duty. 

Moreover, the arrest of the appellant himself on the charge of obstruction was unlawful since it was not proved that 
the arresting constable reasonably believed that if he did not make an arrest there would, or might, be a breach of the 
peace or an attempt to impede a lawful arrest. 

Accordingly, in assisting the other officer, police constable M was acting in furtherance of an unlawful arrest of the 
appellant and so was not acting in the execution of his duty when he was bitten. 


Per Watkins, L.J. (commenting on the form of the case stated): 


“Justices must endeavour to ensure in stating a case that (1) the whole of their findings of fact are contained in 
one and, of course, an early paragraph of the case; (2) their reasons for rejecting a submission of no case to answer 
are shortly and succinctly stated; and (3) they are not drawn, as these justices were, by the somewhat repeated 
insistence of the defendant’s solicitor, as happened here, to amending a draft case so as to burden it with an over- 
elaborate discussion upon the law.” 


Appeal: by Stanley Riley by way of case stated by Newham justices against his conviction of assaulting a police 
constable in the execution of his duty. 


Riley v. Director of Public Prosecutions Q.B.D. 453 


Assault on police - whether police officer trespassing on premises entitled to remain there to prevent an 
anticipated breach of the peace. 


The appellant was charged with criminal damage and assaulting a police officer in the execution of his duty. The 
facts were as follows: Miss W sought the assistance of a police officer in order to collect her belongings from the house 
where she had been living with the appellant. The police officer, anticipating on reasonable grounds that a breach of the 
peace might occur, agreed to accompany her and as they walked down the path the appellant came out of the house and 
ordered them off his land. Miss W told the officer that she was the joint owner of the land and when she went into the 
kitchen the officer remained outside in the doorway. As she took some keys from a drawer in the kitchen the appellant 
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attacked her and when the officer entered the kitchen to prevent a breach of the peace there was a violent struggle in 
which the officer was assaulted and his shirt was damaged. 

The justices found that the officer honestly and reasonably believed that he had an implied licence to be on the 
premises but as Miss W had no title under which to give such a licence, the officer was a trespasser. They concluded, 
however, that he was not only entitled but bound, by virtue of his office, to act as he did to prevent a breach of the peace 
so that when he was assaulted he was acting in the execution of his duty. 

On appeal by way of case stated it was contended on behalf of the appellant that as the officer had committed an 
unlawful act by remaining on the premises after his implied licence to be on the premises had been withdrawn by the 
appellant, he could not thereafter be acting in the execution of his duty without first nullifying his unlawful act by leaving 
the premises before returning to prevent the breach of the peace. 


Held (dismissing the appeal): A police officer was entitled to enter premises to prevent a breach of the peace even 
though immediately before entering the premises he was a trespasser. He was not obliged to nullify his trespass by 
leaving the premises before returning to deal with the breach of the peace. Once the police officer anticipated a breach 
of the peace he had an independent right to remain on the premises and enter the kitchen, so that he was then acting in 
the execution of his duty. 


Appeal: by Thomas Joseph Lamb by way of case stated against his conviction by Leigh justices. 


Lamb v. Director of Public Prosecutions Q.B.D. 381 


Attempt to commit offence - actus reus - whether s.1(1) of Criminal Attempts Act 1981 should be 
construed by reference to previous conflicting case law. 


The appellant was convicted of attempted murder. The material facts were that he pointed a loaded sawn-off 
shotgun at the victim at a range of some 10 to 12 inches with the safety catch on. The victim was unclear as to whether 
the appeliant’s finger was ever on the trigger. At the end of the prosecution case the Judge rejected a submission by 
defence counsel that the charge of attempted murder should be withdrawn from the jury on the ground that the evidence 
was insufficient to support the charge since the appellant would have had to perform at least three other acts before the 
full offence could have been completed, namely, remove the safety catch, put his finger on the trigger and pull it. On 
appeal against conviction it was submitted by defence counsel: 

(1) that for about a century two different tests as to the actus reus of attempt have been inconsistently applied by the 
co’ 


urts; 
(2) that s.1(1) of the Criminal Attempts Act 1981 had not resolved the question as to which was the appropriate test 
and 


(3) that the so called “last act” test derived from R. v. Eagleton (1855) Dears 515, should be adopted. 


Held (dismissing the appeal): The Criminal Attempts Act 1981 was a codifying statute which amended and set out 
completely the law relating to attempts and conspiracies. The submissions made by counsel amounted to an invitation to 
construe the statutory words by reference to previous conflicting case law, and were misconceived. The correct approach 
was to look first at the natural meaning of the statutory words, not to turn back to the earlier case law and seek to fit 
some previous test to the words of the section. 

In the present case the question for the Judge was whether there was evidence from which a reasonable jury, 
properly directed, could conclude that the appellant had done acts which were more than merely preparatory. Once the 
appellant had pointed the loaded gun at the victim with the intention of killing him there was sufficient evidence for the 
consideration of the jury on the charge of attempted murder. It was for the jury to decide whether they were sure those 
acts were more than merely preparatory. 


Appeal: by Kenneth Henry Jones against his conviction of attempted murder by Leicester Crown Court. 


R. v. Jones (Kenneth Henry) C.A. (Crim. Div.) 


Attempted rape - whether offence is committed when defendant is reckless as to woman’s consent. 


Four of the appellants were convicted of attempted rape and the question raised in their appeal against conviction 
was whether the offence of attempted rape was committed when the defendant was reckless as to the woman’s consent to 
sexual intercourse. The appellants submitted that no such offence was known to the law. 


Held: An offence of attempted rape was committed when the defendant was reckless as to the woman’s consent to 
sexual intercourse. The constituent elements in an offence of attempted rape were precisely the same as in an offence of 
rape, namely: 
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the intention of the offender was to have sexual intercourse with a woman; 
the offence was committed if, but only if, the circumstances were that: 


(a) the woman did not consent; AND 
(b) the defendant knew that she was not consenting or was reckless as to whether she consented. 


The only difference between the two offences was that in rape sexual intercourse took place whereas in attempted 
rape it did not, although there had to be some act which was more than preparatory to sexual intercourse. The intent of 
the defendant was precisely the same in rape and in attempted rape and the mens rea was identical, namely, an intention 
to have intercourse plus a knowledge of or recklessness as to the woman’s absence of consent. No question of attempting 
to achieve a reckless state of mind arose; the attempt related to the physical activity; the mental state of the defendant 
was the same. Recklessness in rape and attempted rape arose not in relation to the physical act of the defendant but only 
in his state of mind when engaged in the activity of having or attempting to have sexual intercourse. 


The court certified the following question as being one of general public importance, but refused leave to appeal to the 
House of Lords: 


"Can the offence of attempted rape be committed when the defendant is reckless as to the woman's consent to sexual 
intercourse?" 


Appeal: by Mohammed Iqbal Khan and three others against their conviction at the Central Criminal Court of 
attempted rape. 


R. v. Khan and Others C.A. (Crim. Div.) 805 


Binding over by Crown Court - duty of Judge to inquire into defendant’s means before fixing amount of 
recognizance. 


The applicant was jointly charged with others on indictment with assault occasioning actual bodily harm and 
unlawful violence. After an 11 day trial he and another co-accused were found not guilty on both counts. The Judge then 
sentenced three other co-accused who were found guilty and thereafter indicated that he intended to bind over the 
applicant and the other defendant who had been acquitted and asked their counsel to take instructions as to whether 
they would consent to being bound over. Having obtained their consent, the Judge bound both of them over to keep the 
peace for two years in the sum of £3,000 each. No means inquiry was conducted and no submissions were made by 
counsel in respect of the amount of the recognizance. On application for judicial review (the other defendant who was 
bound over not having pursued a similar application): 


Held: Before fixing the amount of a recognizance in which it was proposed to bind over a defendant before the 
Crown Court to keep the peace, the Judge was under a duty to inquire into the defendant’s means and allow 
representations to be made in respect of them. 

In the present case, no inquiry into means having been made, the appropriate amount of the recognizance to be 
imposed could not properly have been determined and the binding over order would be quashed. 


Application: by Michael John Brace for judicial review of a binding over order made by the Nottingham Crown 
Court. 


R. vy. Nottingham Crown Court, ex parte Brace Q.B.D. 161 


Breach of the peace - whether a breach of the peace can take place on private premises - issue raised as a 
preliminary point of law in the county court. 


The police were called to a carpet store and when a police officer arrived he found the plaintiff sitting in an office 
there. The manager asked the plaintiff to leave but he refused and the police officer took him out of the store. The 
plaintiff then attempted to re-enter the premises and the officer arrested him for conduct likely to cause a breach of the 
peace. When he later appeared before the magistrates’ court on an application that he be bound over to keep the peace, 
the justices dismissed the case. 

The plaintiff then brought an action against the defendant in the county court claiming damages for false 
imprisonment. The defence was that his arrest and detention were lawful since the officer had reasonable cause to 
believe that if the plaintiff persisted in trying to re-enter the store, a breach of the peace would or might be occasioned. 
The plaintiff's case was that if there had been a breach of the peace it would have taken place in the carpet store i.e. on 
private premises. The Judge was asked to decide a preliminary issue and ruled that a breach of the peace could take 
place on private premises. On appeal against that ruling: 
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Held: As a matter of law a breach of the peace could take place on private premises for the purpose of entitling a 
police officer, who genuinely suspected on good grounds that a breach of the peace might occur, to make an arrest. 
Whether or not in the instant case the police officer reasonably anticipated a breach of the peace on the private premises 
at the store was a matter for the county court to decide on the evidence to be adduced. 


Appeal: by Thomas Rodney McConnell against a decision on a preliminary point of law made by the Judge in 
Oldham county court. 


McConnell v. Chief Constable of Greater Manchester Police C.A. (Civ. Div.) 325 


Common assault - whether jury may convict of common assault on indictment not containing a specific 
count for that offence - Criminal Justice Act 1988, s.40. 


The appellant pleaded not guilty to an indictment containing one count of assault occasioning actual bodily harm. 
During the trial the Judge overruled a submission by counsel for the appellant that under the provisions of s.40 of the 
Criminal Justice Act 1988 it was not open to the jury to return a verdict of common assault. He left it to the jury as an 
alternative and they found the appellant not guilty on the indictment but guilty of common assault. 


Held (allowing the appeal and quashing the conviction): By virtue of the provisions of s.40 of the Criminal Justice 
Act 1988 a person indicted for assault occasioning actual bodily harm could not be found guilty of the lesser offence of 
common assault (which, under s.39 of that Act, was a summary offence only) unless a count charging an offence of 
common assault was included in the indictment. Section 6(3) of the Criminal Law Act 1967 (which gave power to a jury 
to return an alternative verdict) did not apply because common assault was not an offence "falling within the jurisdiction 
of the court of trial” unless a specific count charging that offence was added. 


Appeal: by John Mearns against his conviction at Ipswich Crown Court of common assault. 


R. v. Mearns C.A. (Crim. Div.) 


Community service order - whether appropriate to make consecutive order so that total number of hours 
under both orders exceeds 240 hours. 


The appellant was convicted at the magistrates’ court of theft and a community service order was made for the 
maximum period of 240 hours. Five months later when he had performed only about 30 hours of that order, he was 
convicted at the Crown Court of having articles for use in connexion with theft and he was again made the subject of a 
community service order for 120 hours which was ordered to run consecutively to the previous order. On appeal against 
sentence on the ground, inter alia, that the sentence was in breach of s.14(3) of the Powers of Criminal Courts Act 1973: 


Held: The prohibition in s.14(3) of the Powers of Criminal Courts Act 1973"... that the total number of hours which 
are not concurrent shall not exceed the maximum [of 240 hours]" specified in para.(b)(ii) of s.14(1A), referred to the 
total number of hours ordered to be served rather than to the total number: of hours remaining to be performed. 
Accordingly, the maximum of 240 hours having been imposed on the earlier occasion, it was not open to the Crown 
Court to order the second community service order to run consecutively to the first. An order of community service for 
150 hours to run concurrently with the previous order would be substituted for the sentence imposed. 


Appeal: by Tim Joel Anderson against a consecutive community service order imposed at St. Albans Crown Court. 


R. v. Anderson C.A. (Crim. Div.) 862 


Compensation order - duty of Judge proposing to make compensation order to raise question of making 
the order in default of counsel raising it. 


The appellant pleaded guilty on indictment to theft and arson and a probation order was made in each case. 
Additionally he was ordered to pay £1700 compensation. In view of the appellant’s parlous circumstances, as indicated in 
a social inquiry report, his counsel did not raise the question of compensation with the Judge and the Judge himself gave 
no indication that he intended to make a compensation order until he passed sentence and did not invite counsel to 
make any submissions on that matter. 
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Held: Where a Judge had it in mind to make a compensation order and the question of making such an order has 
not been raised by counsel, it was the duty of the Judge to raise the matter of his own volition so that it could be 
properly and fairly ventilated. Moreover such an order could only be made, if at all, in such an amount as appeared to be 
within the means of the defendant. 

Accordingly the compensation order would be quashed. 


Appeal: by Darren Stanley against sentence imposed at Derby Crown Court. 
R. v. Stanley C.A. (Crim. Div.) 


Compensation order - whether inability of defendant to pay compensation justifies additional custodial 
sentence. 


The appellant was convicted on indictment of a serious offence of obtaining property by deception. In the course of 
mitigation his counsel indicated that the appellant’s financial circumstances were such that he was unable to offer any 
compensation to the victim. In passing sentence of five years’ imprisonment the Judge said “Were you in a position to 
pay compensation I would reduce the sentence for that ... It seems to me in the circumstances that all I can do is pass the 
maximum sentence that I had in mind originally, unmitigated by any plea of guilty, expression of repentance on your 
behalf, or ability to compensate for the evil that you have done". On appeal against sentence: 


Held: It must never be thought that by offering to pay compensation a convicted criminal could buy his way out of 
imprisonment or any part of it. The significance of an offer to pay compensation was that it might be treated as some 
token of remorse on the defendant’s behalf as well as redressing the private loss of the victim. To that extent, and no 
further, it was reflected in the sentencing exercise, but it must be clearly recognized that a compensation order was 
otherwise wholly independent of the sentencing exercise. 

In the present case, therefore, it was the subject of proper criticism that the terms in which the Judge passed 
sentence might have given rise to an impression that because the appellant was unable to make compensation, he must 
therefore receive a longer custodial sentence than that which otherwise the Judge would have regarded as appropriate. 

In the circumstances the sentence would be reduced to three and a half years’ imprisonment. 


Appeal: by Caleb Barney against sentence imposed by Bournemouth Crown Court. 


R. v. Barney C.A. (Crim. Div.) 


Contempt of court - whether interruption of proceedings in magistrates’ court caused by acts done 
outside the court constitutes a contempt within s.12(1)(b) of the Contempt of Court Act 1981. 


A stipendiary magistrate was hearing evidence in committal proceedings when the noise of a loudhailer being used 
outside the court building interrupted the proceedings. The loudhailer was being used by the plaintiff to address 
demonstrators in the street in relation to the trial of two persons due to be held later that day. As the noise did not stop, 
the magistrate directed a police officer to bring the person responsible for it before him. The officer assisted by other 
officers managed, after a struggle, to bring the plaintiff before the magistrate and on being asked by the magistrate if he 
would cease making the noise, the plaintiff agreed. On leaving the court, however, the plaintiff was arrested for assaulting 
one officer and obstructing another. At his trial for those offences the prosecution offered no evidence against him and 
he subsequently issued proceedings in the County Court claiming damages, including exemplary damages, for wrongful 
arrest, false imprisonment and assault. 

On a preliminary question of law raised in those proceedings, it was conceded by the Commissioner that if the 
magistrate had no jurisdiction to deal with the contempt of court under s.12 of the Contempt of Court Act 1981, the 
arrest was unlawful. The Judge ruled that only interruptions of court proceedings caused by acts done in court could be 
dealt with by a magistrate, and held that the magistrate had no jurisdiction to require the plaintiff to be brought before 
him, that the officers were not acting in the execution of their duty and that the detention of the plaintiff was unlawful. 
Thereupon the Commissioner submitted to judgment for damages in an agreed sum of £1500. 


Held (allowing the appeal): 1. Wilful interruption of proceedings in a magistrates’ court constituted a contempt of 
court within the meaning of s.12(1)(b) of the Contempt of Court Act 1981 whether the interruption resulted from acts 
done within or outside the court. In the context of s.12 the word "wilfully" meant “intending to interrupt the proceedings" 
but would also include the state of mind of an interruptor who knew that his acts would interrupt the proceedings but 
nevertheless proceeded deliberately to do them. 

2. In empowering the magistrates’ court to deal with contempt in s.12 of the Act, Parliament obviously intended to 
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confer all incidental powers necessary to enable the court to exercise the jurisdiction in a judicial manner. In the present 
case that included the power to order the officer to bring the plaintiff before the magistrate. 


Appeal: by the Commissioner of Metropolitan Police from a judgment in an action for damages brought by Mr. 
Kendal Bodden in the Westminster County Court. 


Bodden v. Commissioner of Police for the Metropolis C.A. (Civ. Div.) 217 


Costs - assessing costs under defendant’s cosis order - appropriate question to ask when defendant has 
instructed leading counsel. 


The defendants were charged on an information alleging that on 11 occasions with intent to deceive they produced 
false documents to a local weights and measures authority, contrary to para.9(4) of the Schedule to the Prices Act 1974, 
and they instructed leading counsel to appear on their behalf before the justices. The justices dismissed the information 
and ordered defence costs to be paid out of central funds under s.16(1) of the Prosecution of Offences Act 1985. In 
assessing the amount to be paid under the order the justices’ clerk disallowed the claim for leading counsel's fees, being 
of opinion that the matters alleged against the defendants could more than adequately have been dealt with by a senior 
solicitor or junior counsel. The defendants’ explanation for employing leading counsel was that the charges amounted to 
very serious allegations that a wholly owned subsidiary of a publicly quoted and well known company together with a 
senior representative of that company had committed acts which tended to pervert the course of justice. 


Held: In considering whether defence expenses were properly incurred in instructing leading counsel in proceedings 
where a defendant’s costs order under s.16(1) of the Prosecution of Offences Act 1985 was made, the appropriate 
question was whether the defendant acted reasonably in instructing the counsel which he did and not whether more 
junior counsel or a solicitor could have adequately dealt with the case. 

In the present case, although junior counsel or a senior solicitor could have adequately dealt with the case, it was 
none the less reasonable for the defendants to employ leading counsel. 

Accordingly, the decision of the justices’ clerk would be quashed and it would be for him to consider what fees were 
properly recoverable in respect of the instruction of leading counsel. 


Application: for judicial review of a decision of the Clerk to the Dudley justices to disallow leading counsel’s costs 
when assessing defence costs payable out of central funds. 


R. v. Dudley Magistrates’ Court, ex parte Power City Stores Ltd. and Another Q.B.D. 654 


Criminal damage - dismantling and removing parts of structure thereby impairing use of the structure - 
no physical damage to parts - distinction between damage to removed parts and damage to whole 
Structure. 


The appellant was convicted of criminal damage to a scaffold clip and a scaffold bar belonging to the respondent. 
The facts were as follows: The respondent had erected a barrier comprising a scaffold bar and clip together with an 
upright across an access road leading to premises used by himself and the appellant. The appellant had dismantled the 
barrier by removing the scaffold clip and bar which he took to his garage, leaving the upright in position. There was no 
evidence of any physical damage to the bar itself or of any damage which could be attributed to the appellant. 

The justices were of opinion that by dismantling and removing the scaffold clip and bar from the barrier the 
appellant had impaired the use to which they were put by the respondent and that the fact that the information did not 
refer to the property damaged as a barrier was not fatal to a conviction on the charge as laid. 


Held (quashing the conviction): The term “damage” within the meaning of the Criminal Damage Act 1971 included 
not only permanent or temporary physical harm but also permanent or temporary impairment of value or usefulness. In 
the present case there was no evidence that the appellant had caused any physical damage to the clip or bar. The 
question to be decided, therefore, was whether the dismantling of the barrier constituted damage to the clip and the bar 
in the wide sense of impairment in their value or usefulness as part of the barrier. If the removal of a part caused damage 
or impairment to the article as a whole, that could constitute "damage". Had the information been framed so as to allege 
criminal damage to the whole barrier and not, as was the case, to the clip and bar, the prosecution would, on the 
authorities, have succeeded. The matter could have been dealt with by way of amendment of the information under s.123 
of the Magistrates’ Courts Act 1980, but no application so to amend was made to the justices. 


Appeal: by Photios Morphitis by way of case stated against his conviction by Waltham Forest justices on a charge of 
criminal damage. 


Morphitis v. Salmon Q.B.D. 365 
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Criminal proceedings - defendant arrested by customs officer for drug related offence and taken to 
police station to be charged - whether committal proceedings may properly be conducted by the 
Commissioners as prosecutor. 


The defendant was arrested without warrant by customs officers and informed that she would be charged with an 
offence of assisting another to retain the benefit of drug trafficking under s.24({1)(a) of the Drug Trafficking Offences Act 
1986. She was taken to a police station where a police sergeant accepted the charge drafted by a customs officer, formally 
charged her and admitted her to bail. At the committal proceedings the justices upheld a submission »y her solicitor that 
on the authority of R. v. Ealing Justices, ex parte Dixon (1989) 153 J.P. 505, they had no jurisdiction. They dismissed the 
information on the basis that the Commissioners were not entitled to carry on the prosecution because the proceedings 
had been instituted on behalf of the police and therefore could only be conducted by the Crown Prosecution Service on 
behalf of the Director of Public Prosecutions. On application for judicial review: 


Held (granting the application): R. v. Ealing Justices, ex parte Dixon (1989) 153 J.P. 50S was wrongly decided and the 
court would decline to be influenced by it. It was an incorrect view of the legislation that a person such as a customs 
officer who investigated the commission of an offence, arrested a person and took him to a police station to be charged 
by a custody officer under s.37 of the Police and Criminal Evidence Act 1984, thereby surrendered the prosecution of the 
proceedings to the Director of Public Prosecutions because the charging process, in stark opposition to the actual facts, 
deemed the proceedings to have been instituted on behalf of a police force. The charging process was neutrel in that 
context. Proceedings could only be said to have been instituted on behalf of a police force under s.3(2) of the 
Prosecution of Offences Act 1985 when it was the police who had investigated, arrested and brought the arrested person 
to the custody officer. 

In the present case the proceedings were instituted by the Commissioners of Customs and Excise under specific 
statutory authority and they were entitled to prosecute independently of the Director of Public Prosecutions under s.6 of 
the 1985 Act. 


Application: by the Commissioners of Customs and Excise for judicial review of a decision of the Stafford 
magistrates’ court dismissing an information in committal proceedings. 


R. v. Stafford Magistrates’ Court, ex parte Commissioners of Customs & Excise Q.B.D. 865 


Crown Court - compensation order - no power to fix imprisonment in default - duty on counsel for 
prosecution and defence to ensure that court has power to make order. 


The appellants pleaded guilty to conspiracy to defraud and were each sentenced to nine months’ imprisonment and 
ordered to pay £9,837 compensation within four months. In default of payment the court imposed a sentence of six 
months’ imprisonment (consecutive) in each case. 


Held: Under the provisions of s.41(1) of the Administration of Justice Act 1970 the Crown Court has no power to fix 
a sentence of imprisonment in default of compliance with an order of compensation. 

Accordingly the sentence of imprisonment in default of payment and the time fixed for payment would be deleted 
and enforcement proceedings referred to the Ealing magistrates’ court. 


Per Turner, J.: 


"It cannot be too clearly understood that there is a positive obligation on counsel (not just counsel for defendants 
but counsel who represent the prosecution) to ensure that no order is made that the court has no power to make. 
That is something which should be fuily understood by all members of the Bar. 

"The procedure exists under the terms of s.47(2) of the Supreme Court Act 1981 to alter or vary any sentence or 
order, not only in relation to what might be called the merits of the case, but such power is also available to correct a 
sentence or order within the period of 28 days, essentially from the time of its making, if, fc‘lowing consideration of 
the sentence or order, it appears to counsel for the prosecution or counsel for the defence that the order is one that 
the court had no power to make. Counsel should not hesitate to invite the court to exercise such powers in 
appropriate cases." 


Appeal: against the terms of compensation orders made by Isleworth Crown Court. 
R. v. Komsta and Murphy C.A. (Crim. Div.) ate 
Crown Court - whether on appeal from magistrates’ court Crown Court raay order custodial sentence to 


run consecutively to sentence imposed subsequent to that dealt with on the appeal - Supreme Court 
Act 1981, s.48. 
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On October 31, 1988, the applicant was convicted at Portsmouth magistrates’ court of unlawful wounding and 
sentenced to 180 days in a young offender institution. He appealed to the Crown Court against conviction and sentence 
and was granted bail having served nine days in custody. On March 2, 1989, before his appeal was heard, he was 
convicted at Brighton magistrates’ court of indecent assault and sentenced to 180 days in a young offender institution. On 
March 10, 1989, the Crown Court dismissed his appeal against conviction and ordered that the custodial sentence 
imposed on October 31, 1988, should run consecutively to the sentence imposed at Brighton magistrates’ court on March 
2, 1989. 


Held: On appeal from a magistrates’ court against a conviction or sentence the Crown Court has no jurisdiction to 
order that a custodial sentence should run consecutively to a sentence imposed subsequent to that dealt with on the 
appeal. 


Application: by Paul Ronald Ballard for judicial review of a custodial sentence imposed by Portsmouth Crown 
Court on appeal from Portsmouth magistrates’ court. 


R. v. Portsmouth Crown Court, ex parte Ballard Q.B.D. 109 


Defence that police fabricated evidence - police informer used - ruling that identity of informer should 
not be disclosed - balance of public interests in favour of defendant - counsel’s duty to client over 
disclosure. 


The appellant appeals against a conviction on a count of possessing a controlled drug with intent to 
supply. 

The appellant, whom police believed to be a drug dealer, arrived at a house in Middlesbrough while 
police officers were searching the premises, and made off. According to prosecution evidence, he was seen 
to throw something away as he ran and this was later recovered, and proved to be a packet of 
amphetamine and glucose powder. The appellant was arrested, and his home later searched in his 
presence, where traces of amphetamine were allegedly found. 

The appellant contended at the trial that the evidence was a fabrication by the police to secure a 
conviction. He alleged that the occupier of the premises, being subject to a suspended sentence for 
dealing in drugs, had assisted the police by telephoning the appellant to come to his home immediately, 
while the police were there. Both counsel went to see the Judge, because it was anticipated that in the 
course of cross-examination of the police officers the occupier would be identified as a police informer. 
The Judge ruled that they could put questions as to information they had, but not how it was obtained, or 
from whom. Since the existence of an informer was still unknown to the appellant and his solicitor, his 


counsel sought the Judge’s advice on his duty to his client, and was told not to reveal to him that an 
informer was involved. 


Held: There is a well established rule inhibiting the disclosure of the identity of an informer in a 
public prosecution, as a special rule of public policy. The Judge has discretion to depart from this rule 
only if it is necessary to prevent a miscarriage of justice, by depriving a defendant of the opportunity of 
casting doubt upon the case against him. Otherwise this is a rule of law and not a matter of discretion. 
The trial Judge was accordingly right in concluding that there was no duty on him to allow the name of an 
informant to be given in court. In this case, the issue was whether, by adhering to the ruling, counsel was 
precluded from putting the defendant’s case adequately. There was a strong, and in the absence of any 
contrary indication, overwhelming public interest in keeping secret the identity of the informer; but there 
was an even stronger public interest in allowing a defendant to put forward a tenable case. In this case 
adherence to the ruling meant that the defendant’s case against the police evidence was emasculated, and 
since this was the crux of his case, his defence became virtually untenable. It is impossible to say that the 
jury might not have felt sufficient doubt to reach a different verdict if the ruling had not been made, and 
therefore the appeal would be allowed. 

It was therefore unnecessary to pursue the second ground of appeal, that there were proceedings in 
the private room which counsel was forbidden to disclose to his client. However, there was strong grounds 


to believe that this would in itself have been a ground upon which the court would have been compelled 
to intervene. 


Appeal by Vincent Raymond Agar against conviction for possessing a controlled drug with intent to 
supply. 


R. v. Agar C.A. (Crim. Div.) 89 
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Drunk and disorderly in public place - whether police constable has power of arrest. 


The defendant was charged with being guilty, while drunk, of disorderly behaviour in a public place contrary to s.91 
of the Criminal Justice Act 1967 and assaulting a police officer in the execution of her duty. Following a disturbance in a 
car park a woman police officer was assisting another officer to arrest a man when she was approached by the defendant 
who persisted in shouting abuse at her. She formed the opinion that he was drunk and told him he was being arrested for 
being drunk and disorderly. During a struggle which followed the defendant assaulted the officer. 

At the conclusion of the prosecution case counsel for the defendant submitted that there was no case to answer on 
the charge of assaulting the police officer in the execution of her duty. The justices upheld the submission being of 
opinion that the statutory power of arrest under s.91 of the Criminal Justice Act 1967 for the offence of disorderly 
behaviour while drunk was repealed by s.26 of the Police and Criminal Evidence Act 1984 and the purported arrest did 
not fall within the general arrest conditions for non-arrestable offences in s.25 of the 1984 Act. Accordingly they found 
that the officer was not acting in the execution of her duty when she was assaulted. On appeal by way of case stated: 


Held (allowing the appeal): The statutory power of arrest in s.91(1) of the Criminal Justice Act 1967 for disorderly 
behaviour, while drunk, in a public place had not been repealed by s.26 of the Police and Criminal Evidence Act 1984. 
Paragraph 21 of the Sixth Schedule to the 1984 Act in amending the provisions of s.34 of the Criminal Justice Act 1972 
(powers of constable to take drunken offender to treatment centre) specifically referred to a constable “arresting an 
offender for an offence under ... s.91(1) of the Criminal Justice Act 1967" and so provided in terms that his arrest powers 
survived. Those powers were unaffected by s.25 of the 1984 Act by virtue of subs.(6) of that section. 


Appeal: by the prosecution by way of case stated against a decision of the Barnsley justices. 


Director of Public Prosecutions v. Kitching Q.B.D. 293 


Fraud case - "preparatory hearing" held under s.7 of the Criminal Justice Act 1987 - limitation on 
purposes for which such hearing may be held. 


The three defendants were committed for trial by justices in March 1989 charged with corruption. Over the course of 
the following months a number of proceedings were held before a Judge of the Crown Court concerning the 
forthcoming trial in which he made various orders relating inter alia to evidence and procedure. By submissions made on 
February 5 and 6, 1990, the defendants, having been indicted under what they considered was a “preparatory hearing" in 
being under ss.7(1) and 8 of the Criminal Justice Act 1987, applied to the Judge to stay the proceedings on the grounds 
of abuse of process arising out of prejudice through delay among other matters. The Judge decided that the prejudice 
alleged was not established and dismissed the application, whereupon the defendants applied for leave to appeal to the 
Court of Appeal. In refusing leave the Judge held that the application as to abuse of process was not a matter falling 
within the relevant provisions of ss.7 and 9 of the Act of 1987. On application for leave to appeal against the Judge’s 
decision: 


Held (refusing the application): In a "preparatory hearing" held under s.7 of the Criminal Justice Act 1987 in fraud 
cases, all the matters brought before the Judge must relate only to the purposes set out in s.7(1) and the Judge’s 
jurisdiction under s.9(3) of the Act was subordinate to the provisions of s.7(1). If the Judge came to the conclusion that 
the application before him did not relate to one of those purposes then he could not entertain the application. 


Application: for leave to appeal against the decision of a Judge in relation to his powers in a “preparatory hearing". 


R. v. Gunawardena, Harbutt and Banks C.A. (Crim. Div.) 396 


Imprisonment - whether appropriate to pass a substantial sentence of imprisonment and suspend so 
much of it that only a tiny fragment is left to be served. 


The appellants who were husband and wife pleaded guilty on indictment to an offence of false accounting arising out 
of the dishonest appropriation of a cheque for £10,000 which was used by them in their business which was on the point 
of collapse. The husband was sentenced to 12 months’ imprisonment of which ten months were suspended and the wife 
to a like term, 11 months of which were suspended. On appeal against sentence: 


Held: Where, as in the present case, a substantial crime has been committed, it was inappropriate to pass a 
substantial sentence of imprisonment and to suspend so much of it as to leave only a tiny fragment to be served. 

In the particular circumstances of the present case a suspended sentence of 12 months’ imprisonment would be 
substituted in each case. 
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Appeal: by Edward Alfred Strickland and Sylvia Strickland against the sentences imposed on them at Bournemouth 
Crown Court. 


R. v. Strickland (E.A.) and Strickland (S.) C.A. (Crim. Div.) 436 


Imprisonment - whether good practice to suspend a short sentence of imprisonment. 


The appellant pleaded guilty on indictment to an offence of assault occasioning actual bodily harm on the 
manageress of a shop and was sentenced to one month’s imprisonment suspended for two years and ordered to pay £100 
compensation. The plea was accepted by the recorder on the specific basis that the appellant had gone to the shop with 
her children to ask for directions and when the manageress appeared to be rude to her she aimed several blows at the 
manageress causing minor injuries. On appeal against sentence: 


Held: When imposing a short sentence of imprisonment a court should order it to take effect immediately. It was not 
good sentencing practice to pass a sentence of one month’s imprisonment and then suspend it. 

Appeal allowed and a conditional discharge for 12 months substituted. 

Appeal: by Monica Grant against a suspended sentence of imprisonment imposed at Southwark Crown Court. 


R. v. Grant C.A. (Crim. Div.) 434 


Indictment (Procedure) Rules 1971 as amended - preferment of bill of indictment - whether, after expiry 
of 28 days initial period, officer of Crown Court has power (a) to prefer bill of indictment of his own 
volition and (b) to extend the initial period after bili has been preferred. 


The appellant was convicted of robbery and appealed against his conviction alleging breaches of the Indictment 
(Procedure) Rules 1971 as amended. The chronology and facts are as follows: 


1988 


March 31: Appellant committed for trial by magistrates’ court. 

April 18: Papers received at Crown Court. 

April 26: Crown Court officer sent draft bill of indictment to prosecution for approval and retained copy. 

May 3: Copy bill settled by court officer and so deemed to have been preferred under proviso to r.4. 

May 4: Crown Court officer extended initial 28 day period from April 27 to May 11. 

May S: Crown Court received draft bill from C.P.S. with request to prefer bill out of time but no reasons 
given for late application. 

May 23: Indictment duly engrossed and signed. 

May 27: Case listed for plea only; plea of not guilty entered. 

July 25: Case listed for trial but on following day jury had to be discharged and case was transferred to 
another court where prosecution counsel applied for "leave to prefer"(sic) the indictment and to sign 
it out of time. The trial Judge gave leave for the indictment to be signed out of time. 

July 28: Appellant convicted. 


On behalf of the appellant it was submitted, inter alia, 


(a) that the indictment was invalid as it did not comply with the Indictment Rules in that it was not preferred 
within the 28 day period from committal, i.e. by April 27; 

(b) that the Crown Court officer had no authority to extend the initial period retrospectively on May 4 after the 28 
day period had expired; 

(c) accordingly, on May 27 the appellant was arraigned on an invalid indictment. 


Held (dismissing the appeal): There was a fundamental distinction between the preferment of a bill of indictment 
and the signing of the bill which converted it into an indictment. Although r.5(1) of the Indictment (Procedure) Rules 
1971 as amended required the bill to be preferred within 28 days of committal, rr.5(2) and 5(3) permitted the appropriate 
officer : of the court to grant the first extension of that initial period of his own volition either before or after it had 

d. The req it under rr.5(4) and 5(5) for reasons to be stated in an application for extension of the period for 
preferment of a bill, arose only in an “application” case, i.e. where the extension was sought by the prosecution as 
opposed to a grant by the appropriate officer of his own initiative. 

In the present case the court was satisfied that there was no breach of the Rules either as to preferment or as to 
extension of time. Moreover the bill was properly signed by the appropriate officer of the court on May 23 and thereby 








became an indictment and was properly proceeded with under s.2(1) of the Administration of Justice (Miscellaneous 
Provisions) Act 1933. The application to the Judge at the trial to extend the time either to prefer or to sign was 
unnecessary and was based on a false premise. 


Appeal: by Stephen Anthony Stewart against his conviction at Kingston upon Thames Crown Court of robbery. 


The court certified that the case involved the following points of law of general public importance but refused leave to appeal 
to the House of Lords: 


- Does r.5(3) of the Indictment (Procedure) Rules 1971 as amended enable an officer of the Crown Court to 
grant a first extension after expiry of the period of 28 days commencing with committal? 

= In the absenc: of preferment in accordance with the Indictment (Procedure) Rules 1971 as amended, can a 
bill of indictment become an indictment by signature in accordance with the requirements of s.2(1) of the 
Administration of Justice (Miscellaneous Provisions) Act 1932?" 


R. v. Stewart C.A. (Crim. Div.) 512 


Indictment - whether bill of indictment valid when signed by the proper officer of the court on the first 
page and not at the end of the indictment. 


On November 14, 1989, the appellant was convicted on four counts relating to drug offences. The voluntary bill of 
indictment had been preferred by leave of a High Court Judge whose initials were on the front page following the words 
“Leave to prefer granted". At the end of the indictment which contained several pages was the signature of the trial 
Judge dated March 3, 1989, on which date the indictment had been amended with leave. The Crown Court clerk checked 
the indictment on October 13 and recorded on the front page two notes from the court file below which she signed her 
name but did not date it. 

On November 16, 1989, two days after the jury returned their verdicts, counsel for the appellant sought to apply to 
the trial Judge for a declaration that the trial had been a nullity on the ground that the indictment had not been signed 
by a proper officer of the court as required by s.2 of the Administration of Justice (Miscellaneous Provisions) Act 1933. 
The Judge, having considered the matter in proceedings in which counsel for all the defendants charged in the 
indictment made submissions, rejected the application, but granted a certificate that the case was fit for appeal. 


Held: 1. The normal practice, directed in r.4(1) of, and the schedule to, the Indictment Rules 1971 and in para.13.9.1 
of the Crown Court Manual, was that the signature of the proper officer of the court should be placed immediately after 
the last count and be dated. Any departure from that normal practice was strongly to be discouraged. In the present case 
the Court of Appeal, having heard evidence from the cour! clerk concerned, was fully satisfied that her signature on the 
indictment was intended to validate it and counsel’s suggested inferences to the contrary could not be sustained. 

2. The trial Judge had no jurisdiction to hear the application for a declaration that the trial was a nullity. The jury 
having returned their verdicts, what should have happened was either (1) an immediate application for leave to appeal to 
the Court of Appeal or (2) the Judge should merely have been asked for the certificate he in fact granted. 

3. The appellant’s ground of appeal against conviction arising from the certificate was without substance. 


Appeal: by James Laming against his conviction at Southwark Crown Court on the ground that the indictment was a 
nullity. 


R. v. Laming C.A. (Crim. Div.) 501 


Prostitution - soliciting woman for the purpose of prostitution - whether persistently driving around red 
light district amounts to soliciting - Sexual Offences Act 1985, s.2. 


The appellant was convicted of persistently soliciting women for the purposes of prostitution, contrary to s.2 of the 
Sexual Offences Act 1985. The facts, as found by the justices, were that on three occasions between 9.53 p.m. and 10.15 
p.m. he was seen by police officers driving his car in a district frequented by prostitutes and their clients. On one 
occasion within that period he was seen to beckon from his car towards a known prostitute and she was found with him 
in his car on the third occasion. He had previously been seen with a prostitute ir. his car four days earlier. The justices 
were of opinion that driving round the red light district constituted an act of soliciting and that that taken together with 
the act of beckoning the prostitute, amounted to persistently soliciting women for the purpose of prostitution. 


Held (quashing the conviction): In order to constitute “soliciting” within s.2 of the Sexual Offences Act 1985 it was 
necessary for the prosecution to establish that the defendant gave some positive indication by physical act or words to a 
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prostitute that he required her services. Merely driving a motor car around the streets of a red light district did not 
amount to an act of soliciting. Although the act of beckoning a prostitute towards him in the circumstances of the 
present case did amount to an act of soliciting, that in itself was not sufficient to constitute persistently soliciting. 


Appeal: by Alistair Darroch by way of case stated against his conviction by Kingston Upon Hull justices of an 
offence under s.2 of the Sexual Offences Act 1985. 


Darroch v. Director of Public Prosecutions QO.B.D. 844 


Recklessness - assault occasioning actual bodily harm - whether test of recklessness is limited to 
foreseeing a risk of harm and going on to take the risk. 


The appellant was indicted on a count of assault occasioning actual bodily harm contrary to s.47 of the Offences 
Against the Person Act 1861. He pleaded guilty on the specific basis that his conduct was reckless in that he failed to give 
thought to the possibility of a risk that he might cause actual bodily harm. The facts were that he had fired an air pistol 
from inside a house into the forecourt of the estate and two of the pellets had struck a seven year old girl playing there. 
He did not realize that people were there at the time and was adamant that if he had known there were children in the 
area he would not have fired the shots. By accepting the plea of guilty on that basis the Judge, by implication, ruled that 
the facts amounted in law to the offence charged. 


Held (allowing the appeal): The test of recklessness in relation to an offence of assault occasioning actual bodily 
harm was that laid down in R. v. Cunningham (1957) 121 J.P. 451; [1957] 2 Q.B. 396, namely that the accused had 
foreseen that the particular kind of harm might be done and yet had gone on to take the risk of it. 

Case law on the interpretation of the Offences Against the Person Act 1861 showed that, whether or not the word 
“maliciously” appeared in the section in question, the courts have consistently held that the mens rea of every type of 
offence against the person covered both actual intent and recklessness, in the sense of takirg the risk of harm ensuing 
with foresight that it might happen. 

Accordingly, on the issue of recklessness, a defendant who has not given any thought to the possibility of there being 
a risk that his act might cause another person actual bodily harm was not guilty of an offence under s.47 of the 1861 Act. 

The court then certified the following question as raising a point of law of general public importance, but refused leave to 
appeal to the House of Lords: 


"When recklessness is relied upon as the mens rea for the offence of assault occasioning actual bodily harm contrary 
to s.47 of the Offences Against the Person Act 1861, should it be defined by the test of (1) foreseeing that the 
particular kind of harm might be done and yet going on to take the risk of it, not caring about the possible 
consequences; and/or (2) failing to give any thought to the possibility of there being any such risk; or by some other 
test.” 


Appeal: by Robert Michael Spratt against his conviction of assault occasioning actual bodily harm by Inner London 
Crown Court. 


R. v. Spratt C.A. (Crim. Div.) 884 


Vagrancy Act 1824 - obscenely exposing person with intent to insult female - whether direct evidence of 
exposure necessary to prove offence. 


The appellant was convicted of wilfully, openly, lewdly and obscenely exposing his person with intent to insult a 
female, contrary to s.4 of the Vagrancy Act 1824. The facts of the case, as found by the justices, were *t.<t he pulled back 
the curtains of the front window of his home and, half naked, he was seen to be masturbating by a w. ..an police officer, 
though she did not see his penis. 


Held (dismissing the appeal): In proceedings against a defendant for an offence of wilfully, openly, lewdly and 
obscenely exposing his person with intent to insult a female contrary to s.4 of the Vagrancy Act 1824, the question for the 
justices was whether or not there was evidence from which they could properly infer that at the material time the 
defendant’s penis was exposed. It was not necessary for there to be direct evidence that the male organ was seen by a 
witness. 

On the evidence before them the justices were entitled to convict the appellant. 


Appeal: by Douglas William Hunt by way of case stated against his conviction by Hounslow justices of an offence 
under s.4 of the Vagrancy Act 1824. 


Hunt v. Director of Public Prosecutions Q.B.D. 762 
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Violent disorder alleged against three defendants - insufficient for Judge to define offence in general 
terms when summing up. 


The appellant and two co-accused were charged on indictment with an offence of violent disorder contrary to s.2 of 
the Public Order Act 1986. The prosecution arose out of a disturbance in a public house and in the course of the 
prosecution evidence there was a reference to several other persons taking part in the fighting. In his summing up the 
Judge gave an accurate definition of the offence, following the statutory language word for word, but he did not draw the 
jury’s attention to the possible significance of the evidence that persons other than the accused were taking part in the 
fighting. The jury found one of the three co-accused not guilty, so that only two of the defendants were found guilty of 
the offence of violent disorder which required at least three persons to have been participating. 


Held: Where only three defendants were accused of the offences of violent disorder contrary to s.2 of the Public 
Order Act 1986, it was not sufficient for the Judge in his summing up to the jury to define the offence in general terms. It 
was necessary that he should warn the jury specifically that if any one of the defendants should be acquitted of that 
offence, then they must necessarily acquit the other two unless satisfied that some other person not charged was taking 
part in the violent disorder. 

The failure of the Judge to give that warning amounted to a misdirection. The conviction for violent disorder would 
be quashed and a conviction under s.4 of the Act substituted. 


Appeal: by Jason Matthew Worton against his conviction at Chelmsford Crown Court of violent disorder. 


R. v. Worton C.A. (Crim. Div.) 


DANGEROUS DRUGS 


Dangerous drugs - guidance on law relating to confiscation orders under the Drug Trafficking Offences 
Act 1986. 


The appellant was convicted of conspiring to import cannabis, a confiscation order was made in the sum of £129,300 
and he was sentenced to four years’ imprisonment. His appeal against conviction having been dismissed, he later 
appealed against the confiscation order, raising a number of points under the Drug Trafficking Offences Act 1986 which 
the Court of Appeal understood had caused trouble in various parts of the country. In delivering the judgment of the 
court dismissing the appeal, the Lord Chief Justice dealt with the structure and import of the Act with particular 
reference to the procedural requirements. The following is a summary that of part of the judgment: 


Held: 1. The object of the Drug Trafficking Offences Act 1986 was to ensure, so far as possible, that the convicted 
drugs trafficker is parted from the proceeds of any drug trafficking he has carried out. Its provisions are essentially 
draconian. 

2. Under the procedure laid down by the Act, if the case before the Crown Court is one where the defendant may 
have benefited from drug trafficking, sentence must be postponed until the necessary inquiries and determinations have 
been made on 


(a) whether he has benefited from drug trafficking (s.1(2)); 
(b) the extent to which he has benefited (s.1(4); and 
(c) the amount the defendant shall be ordered to pay under s.1(5)(a). 


2. If, on a preliminary assessment, the Judge decides that the case is, or is likely to be, a “benefit case, the 
prosecution must prove both the fact that the defendant has venefited from drug trafficking and the amount of such 
benefit. The standard of proof required is the criminal standard but the court may make the assumptions set out in 
s.2(3). The assumptions can, however, be displaced if the defendant shows, on the balance of probabilities, that they are 
incorrect. : 

3. Under s.3 the prosecution may tender a statement relative to the issues of whether the defendant has benefited 
and the amount of such benefit, which, if accepted by the defence, may be treated as conclusive. When the defendant has 
been served with such a statement the court may require him to indicate to what extent he accepts the prcsecution 
allegation and, if he does not, to indicate any matter on which he proposes to rely. The prosecution must adduce 
evidence to establish any of the contents of the statement on which they wish to rely which are not accepted by the 
defendant. 

4. The Judge then hears the evidence on either side and reaches his conclusion as to (1) whether the defendant has 
successfully rebutted any provisional assumptions under s.2; (2) the existence of any benefit from drug trafficking; and 
(3) the value of such benefit. 
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5. By virtue of s.4 where the court is satisfied that the amount that might be realized at the time the confiscation 
order is made is less than the value of the proceeds of drug trafficking, the court has then to determine the amount 
which might be realized, and the confiscation order will be for that lower sum. 

Appeal: by David Dickens against a confiscation order made at Maidstone Crown Court. 


R. v. Dickens C.A. (Crim. Div.) 979 


Drugs - whether confiscation order made under the Drug Trafficking Offences Act 1986 forms part of the 
sentence under s.9 of the Criminal Appeal Act 1968 and is therefore subject to appeal. 


The appellant was convicted of possessing cannabis with intent to supply and was sentenced to six months’ 
imprisonment and a confiscation order was made under s.1 of the Drug Trafficking Offences Act 1986 in the sum of 
£5,000. 

On appeal against the confiscation order the Court of Appeal raised of its own motion the issue of whether such an 
appeal lay under s.9 of the Criminal Appeal Act 1968 having regard to the definition of “sentence” in s.50(1) of that Act. 
The court also considered in some detail the provisions of the Drug Trafficking Offences Act 1986 with particular 
reference to ss.1-5 and s.38. 


Held: 1. Despite the wording of s.1(4) and s.1(5) of the Drug Trafficking Offences Act 1986, a confiscation order 
made under s.1 of that Act formed part of the sentence for the purpose of s.9 of the Criminal Appeal Act 1968 and was 
therefore subject to appeal. 

2. In relation to confiscation orders generally, it was important that the stages prescribed in the 1986 Act should be 
closely followed. At each stage of the procedure the court should state the relevant findings made. Thus at the stage of 
the assessment of the value of the proceeds of drug trafficking it was important to state: 


(a) _ by reference to s.2(3) of the Act, what assumptions, if any, have been made; 

(b) the payments or other rewards which (after taking account of any such assumptions) the court found had been 
received by the defendant; and 

(c) the aggregate of the values of the payments or other rewards. 


Appeal: by Julie Johnson against a confiscation order made under the Drug Trafficking Offences Act 1986 by the 
Inner London Crown Court. 


R. v. Johnson C.A. (Crim. Div.) 955 


EVIDENCE 


Evidence - admissibility of statement of witness who does not give oral evidence in committal 
proceedings through fear - Criminal Justice Act 1988, ss.23(1)(ii), 23(3) and 26. 


Both cases raised similar points and were dealt with together in the Divisional Court. 

In the first case the applicants were charged in committal proceedings under s.6(1) of the Magistrates’ Courts Act 
1980 with aggravated burglary, violent disorder, malicious wounding and criminal damage. One of the prosecution 
witnesses was a victim of a very serious assault and she did not attend the hearing to give evidence through fear. The 
justices ruled that the statement she had made to the police was admissible in evidence under s.23(3)(b) of the Criminal 
Justice Act 1988. It was not in dispute that her fear arose as a result of the experience of the offence and not because of 
an attempt subsequently to place her in fear. 

In the second case the applicant Lawlor was charged with attempted murder. A prosecution witness aged 16 years 
failed to attend the committal proceedings to give evidence and when he was brought to the court by the police, he 
refused to enter the court room to give evidence because he was in fear. A police officer gave evidence to that effect and 
the magistrate found as a fact that the witness was in fear within the meaning of s.23(3)(b) of the 1988 Act and ruled that 
he had no discretion but to admit his statement in evidence. Although the magistrate did not consider ihe provisions of 
s.26 of the 1988 Act, he stated in an affidavit to the Divisional Court that had he done so, his decision would have been 
the same. 


Held (refusing the applications): Under s.23 of the Criminal Justice Act 1988 a statement in writing made by a 
person was admissible in criminal proceedings as evidence of any fact of which direct oral evidence by him would be 
admissible, where he did not give evidence through fear. It was immaterial whether the fear arose as a result of the 
circumstances of the offence or of something which had occurred since the commission of the offence. The criminal 
standard of proof applied to the requirements of s.23(3). Once the court had ruled that the statement was admissible 





under s.23(2) the court had then to decide under s.26 (which applied to committal proceedings) whether, nevertheless, 
the statement ought not, in the interests of justice, to be admitted. Those dual tests - admissibility and whether to admit - 
which had to be applied before a statement was admitted in evidence would in many circumstances call for the most 
careful and scrupulous exercise of judgment and discretion. 

In the first case there was nothing to show that the justices did not apply s.26 in their deliberations and, in the second 
case, the court was satisfied that although the magistrate did not consider that section, he would in any event have 
allowed the statement to be read. 


Applications: by Christopher McMullen and others for judicial review of a decision of Acton justices and by Jason 
Lawlor for judicial review of a decision of the Tower Bridge stipendiary magistrate, in both cases relating to the 
admissibility of written statements under s.23(3) of the Criminal Justice Act 1988 in old style committal proceedings. 


R. v. Acton Justices, ex parte McMullen and Others Q.B.D. 
R. v. Tower Bridge Magistrates’ Court, ex parte Lawlor Q.B.D. 901 


Evidence - admissibility of unsworn evidence of young child - effect of repeal of statutory requirement of 
corroboration - Children and Young Persons Act 1933, s.38. 


The applicant was charged with incest against his five year old daugiiter who, at the time of the trial, was six years of 
age. On the issue of whether her evidence was admissible the Judge, having seen a video film of the little girl in 
conversation with a social worker and having questioned her through a video link, ruled that it wouid not be appropriate 
for her to take the oath, but he allowed her to give evidence unsworn through a video link. On application for leave to 
appeal against conviction: 


Held (dismissing the application): The admissibility of a young child’s evidence was still governed by s.38(1) of the 
Children and Young Persons Act 1933 and the question to be decided by the court in each case was whether the child 
was possessed of sufficient intelligence to justify the reception of the ev'dence and understood the duty of speaking the 
truth. Obviously the younger the child, the more care the Judge must tase before he allowed the evidence to be received, 
but the statute laid down no minimum age and it was for the Judge to exercise his discretion judicially. 

The repeal of the proviso to s.38(1) of the Act (requiring that the unsworn evidence of a young child had to be 
corroborated by other material evidence) reflected a change of attitude by the public to the acceptability of the evidence 
of young children and an increasing belief that their testimony, when all precautions have been taken, might be just as 
reliable as that of their elders. 


Application: by C.A.B. for leave to appeal against his conviction at the Central Criminal Court of incest. 


R. v. B (C.A.) C.A. (Crim. Div.) 877 


Evidence - admissions obtained in breach of the Code of Practice under the Police and Criminal 
Evidence Act 1984 - discretion to exclude the evidence under s.78. 


The appellant was convicted on indictment of possessing an offensive weapon name « spear found in his car. 
Following his committal for trial he was served with statements from two police officers as additional evidence giving 
details of a conversation between them and the appellant at the time of his arrest in which the appellant allegedly made 
certain admissions. At the cominencement of the trial counsel for the appellant objected to the admissibility of the two 
statements. In the voir dire the officers gave evidence that after questioning the appellant they later made up their notes, 
but there was no reason recorded in the pocket book as to why the interview had not been contemporaneous'y recorded, 
nor had the appellant been given the opportunity to read the notes. There were thus clear breaches of paras.11.3(b)(ii), 
11.6 and 12.12 of the Code of Practice (Code C) made under the Police and Criminal Evidence Act 1984. 

Counsel for the appellant made submissions (1) that the appellant was at a disadvantage because he had been denied 
the opportunity of indicating at the time whether he agreed or disagreed with the officers’ notes and (2) that by the 
improper obtaining of the evidence the appellant had been denied the choice which he otherwise might have had of not 
giving evidence and of relying on the jury rejecting the more weaker case the prosecution would then have had. The 
assistant recorder, without giving reasons, ruled against the submissions. At the trial the appellant’s case which he made 
in evidence was that the interview never took place and he had no knowledge of the spear in the car which he «ad only 
recently acquired. 

He appealed on the ground that the evidence was wrongly admitted. 

On appeal, the Court of Appeal reviewed in detail the decisions of the Court since the appellant's trial. 


Held (allowing the appeal): Section 78 of the Police and Criminal Evidence Act 1984 had been given a wide 
construction by the Court of Appeal and it was now clear that a court hac a discretion to exclude “confession” evidence 
if “admission of the evidence would have such an adverse effect on the fairness of the proceedings that the court ought 
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not to admit it". In the present case the court was concerned with the provisions of the Code of Practice aimed at 
preventing “verballing” and the credible allegation of “verballing". At the stage when objection to the evidence was taken, 
the trial Judge was not apprised of all the facts - he could not know what would happen if he admitted the evidence, nor 
what would happen if he excluded it - e.g. in the latter case, would the appellant then go into the witness box? 

At first sight it seemed unjust that evidence, otherwise admissible, should be excluded under s.78 when, if all the 
facts, and particularly what the defence’s response was going to be, were known, it would be clear that admission of the 
evidence would not have "an adverse effect on the fairness of the proceedings". Within the confines of the present rules 
of criminal procedure, however, there was no way in which that difficulty could be avoided. The decision had to be made 
at a stage when the Judge did not know the full facts. 

In cases where there have been significant and substantial breaches of the “verballing" provisions of Code C, the 
evidence so obtained would frequently be excluded. But not every breach or combination of breaches of the Code would 
justify exclusion of interview evidence under s.76 or s.78 of the Act. They must be significant and substantial. 

In the light of the decisions of the Court of Appeal the assistant recorder erred in assuming (as it appears) that any 
unfairness resulting from the admission of the two statements could be cured by the appellant going into the witness box 
on the following grounds: 

(1) If the appellant intended not to give evidence if the officers’ evidence was excluded, then admitting it unfairly 
robbed him of his right to remain silent. 

(2) If the defence case was to be (as it was in fact) that the evidence was concocted, then it was unfair to admit it 
because by doing so the appellant was not only forced to give evidence but also, by attacking the police, to put his 
character in issue. 

(3) If the defence was to be that the interview was inaccurately recorded then it was unfair to acimit it because it 
placed the appellant at a substantial disadvantage in that he had been given no contemporaneous opportunity to correct 
any inaccuracies nor would he have his own contemporaneous note of what he had said. 


Appeal: by Graham Keenan against his conviction at Southwark Crown Court of possessing an offensive weapon. 


R. v. Keenan C.A. (Crim. Div.) 67 


Evidence - admissions obtained in breach of Code of Practice under Police and Criminal Evidence Act 
1984 - vital importance of rules relating to contemporaneous noting of interviews. 


The appellant was convicted on two counts of conspiracy to rob and one of transferring a firearm to another. He was 
originally charged with theft of a motor cycle but in the light of admissions made by another defendant he was 
questioned about a planned robbery. He eventually made admissions in two separate interviews on consecutive days, 
neither of which was contemporaneously recorded but each of which was followed by another interview which was 
contemporaneously recorded. In the latter interviews he repeated admissions which he was alleged to have made in the 
earlier unrecorded interviews. On the voir dire the appellant gave evidence that the admissions were untrue and that the 
police had induced him by a trick to make them. The reasons given by the two police officers for not recording the 
interviews 1 and 3 contemporaneously were that the best way was not to record them and they indicated that by the 
initials "B.W." (meaning “best way") on the document they prepared. There were other breaches of rr.11.3 and 11.6 of 
the Code of Practice. 

The Judge overruled a submission that the statements be excluded under s.76 or s.78 of the Police and Criminal 
Evidence Act 1984. 


Held: The importance of the Code of Practice under the Police and Criminal Evidence Act 1984 relating to the 
contemporaneous noting of interviews could scarcely be over-emphasized. The object was twofold: not merely to ensure, 
so far as possible, that the suspect’s remarks were accurately recorded and that he had an opportunity when he went 
through the contemporaneous record afterwards of checking each answer and initialling each answer, but likewise it was 
a protection for the police, to ensure, so far as possible, that it could not be suggested that they induced the suspect to 
confess by improper approaches or improper promises. 

In the present case the fact that the most important evidence in the form of a contemporaneous note was not 
available to the Judge on the voir dire was sufficient to bring the case within s.78 of the Act. The breaches were flagrant, 
deliberate and cynical. 


Appeal: by Ramon Michael Canale against his conviction at the Central Criminal Court. 


R. v. Canale C.A. (Crim. Div.) 286 


Evidence - confession obtained in breach of Code of Practice - meaning of "interview" in paras.11 and 12 
of Code C - procedure where defendant refuses to read or sign record of interview. 


The three appellants were convicted of kidnapping and assault occasioning actual bodily harm. Following their 
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remand in custody at the magistrates’ court a woman police sergeant had two conversations with Matthews in the second 
of which she made a confession. The sergeant said that Matthews started the conversation but, after being cautioned, she 
said “I'll talk about it but not if you write it down". The conversation continued with the superintendent asking her some 
questions, following which she was taken back to her cell and the sergeant made a note of the conversation in her pocket 
book. The note was not shown to Matthews in order to give her the opportunity to read it and sign it as correct or to 
indicate otherwise, because the sergeant thought it would be a completely wasted operation. At the voir dire the Judge 
heard evidence and submissions and decided, notwithstanding the breaches of para.12.12 of Code C of the Codes of 
Practice not to exclude the confession. On appeal it was suggested, inter alia, that the conversation could not properly be 
called an "interview" within the meaning of paras.11 and 12 of the Code. 


Held: It was not within the spirit of the Police and Criminal Evidence Act 1984 or the Codes of Practice under that 
Act, that "interview" should be given a restricted meaning. Normally any discussion or talk between a suspect or prisoner 
and a police officer about an alleged crime would amount to an "interview" whether instigated by the suspect or prisoner 
or police officer. In the present case the conversation between the sergeant and Matthews was an interview. 

In relation to para.12.12 of Code C (documentation of interviews in police stations) if such a statement made by a 
prisoner was shown to him by a police officer and the prisoner refused to read it or sign it, it might be a wise precaution 
for the police officer to serve a photostat copy of the statement on the prisoner’s solicitor, noting on the Person in 
Custody Sheet the time of so doing and the reasons for doing it. 

In the present case the Judge was properly entitled to decide not to exclude the confession in the exercise of his 
discretion. 


Appeal: by Sarah Matthews and others against their conviction at Shrewsbury Crown Court. 


R. v. Matthews and Others C.A. (Crim. Div.) 


Evidence - corroboration - whether evidence of co-defendant can corroborate evidence of accomplice. 


The appellant and a co-defendant were charged with handling stolen goods. B who had been convicted with others 
of robbery of a substantial amount of gold, gave evidence for the prosecution that he and another man took the gold, for 
the purpose of smelting down, to the appellant’s refinery where the co-defendant was a metallurgist. The main issue was 
whether the two defendants knew that the gold was stolen property and the question arose whether, having regard to the 
substantial weight of the gold, it was brought to the premises in one bag or two. B testified that there were two bags 
which both arrived together in the morning when both the accused were there. The appellant alleged that only one bag 
was brought to the refinery, that he did not know that the gold was stolen, and that if the entire consignment of gold had 
arrived, much of it must have arrived after he left the premises. The co-defendant, giving evidence on his own behalf, 
stated that all the gold arrived in one consignment only, in the morning. 

The Judge warned the jury that B was an accomplice and that they could not convict unless his evidence was 
corroborated in a material particular. He further warned them of the dangers of acting against one defendant only on the 
evidence of the other, and ruled that the co-defendant’s evidence was capable of corroborating B’s account that there 
was only one delivery of the two bags of gold in the morning. 

On appeal against conviction, it was submitted on behalf of the appellant that, in law, both B and the co-defendant 
were accomplices of the appellant, and as such, as a matter of law, the evidence of one could not corroborate the 
evidence of the other. 


Held (dismissing the appeal): The evidence of a co-defendant given in the course of his testimony on his own behalf 
and not as a prosecution witness, was capable of corroborating the evidence of an accomplice called as a witness for the 
prosecution. Although the evidence of one accomplice could not corroborate the evidence of another accomplice if both 
gave evidence for the prosecution, that did not apply in the present case where the accomplice (the co-defendant) was 
not a witness for the prosecution. 


Appeal: by Brian Charles Wade against his conviction at the Central Criminal Court of handling stolen goods. 


R. v. Wade C.A. (Crim. Div.) 1003 


Evidence - discretion of Judge to allow prosecution to re-open case to admit further evidence - 
misunderstanding between prosecuting and defence counsel. 


The appellant was convicted of robbery involving an attack by two men on a security guard who was 
delivering a consignment of cash to premises. The only evidence of identification was given by the driver 
of a delivery vehicle who saw two men in a parked car close to the premises immediately before the 
robbery. At an identification parade in which the appellant, three other suspects and 17 members of the 
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public took part, the witness failed to identify the appellant but immediately afterwards he told the police 
inspector in charge that it was the man standing at position no.20 in the parade. At the trial the witness 
gave evidence that the driver of the car was the man standing at position no.20. 

At the close of the prosecution case defence counsel submitted that there was no case to answer as the 
prosecution had failed to prove an essential link in their case, namely, that the man standing in that 
position in the parade was the appellant. The prosecution, having assumed that the identity of that man 


was not in issue, applied to recall the police inspector in charge of the parade, and the Judge granted the 
application. 


Held: The general rule that the prosecution must call the whole of their evidence before closing their 
case was subject to two well established exceptions, namely: 


1. the prosecution might call evidence in rebuttal to deal with matters which have arisen ex 
improviso, and 
2. where, what has been omitted was a mere formality as distinct from a central issue in the case. 


The discretion of the Judge to admit evidence after the close of the prosecution case was not, however, 
confined to those two exceptions. There was a wider discretion which, though it could not be defined 
precisely, should only be exercised on the rarest of occasions. 

In the present case the failure of the prosecution to adduce the evidence of identity was not due to an 
oversight but to a simple misunderstanding between counsel as to whether the name of the person 


standing in position no.20 was in issue. Accordingly, in the exercise of his discretion, the Judge was 
entitled to admit the evidence. 


Appeal: by Peter Robert Francis against his conviction of robbery at Birmingham Crown Court. 


R. v. Francis C.A. (Crim. Div.) 358 


Evidence - discretion to admit statement of deceased prosecution witness - relevance of possibility of 
statememt being controverted by defence witnesses - Criminal Justice Act 1988, s.26. 


The appellant was charged on indictment with assaulting a security guard thereby occasioning hii actual bodily 
harm. At the start of the trial the prosecution applied under s.23 of the Criminal Justice Act 1988 to admit in evidence 
the formal statement of a deceased witness which had been used in the committal proceedings. The defence counsel, in 
opposing the application, submitted that it was not properly made under the 1988 Act but under s.13 of the Criminal 
Justice Act 1925 which had not been repealed. The Judge allowed the statement to be read under s.26 of the Criminal 
Justice Act 1988. 

On appeal against conviction defence counsel did not proceed with his contention that s.13 of the 1925 Act was the 
relevant provision. He submitted, however, that the Judge had erred in admitting the statement by taking into account an 
irrelevant consideration under s.26(ii) of the 1988 Act, namely that the appellant might, if he chose, by his own evidence 
or that of other witnesses, controvert the statement of the deceased witness. That had the effect of putting improper 
pressure on the defence to call evidence. He submitted that the words in that section "whether it is likely to be possible 
to controvert the statement if the person making it does not attend” contemplated only, and should be restricted to, the 
possibility of controverting the statement by cross-examination directed to witnesses to be called by the prosecution 


Held: 1. The test of admissibility was clearly laid down in s.26 of the Criminal Justice Act 1988. The meaning of 
“controvert" included that of “dispute” or “contradict”. The court was entitled to have regard to such information as it 
had at the time the application was made which showed “whether it is likely to be possible to controvert the statement" 
in the absence of the ability to cross-examine the maker. The court was not required to assess the possibility of 
controverting the statement upon the basis that the accused will not give evidence or call witnesses. The trial Judge had 
not erred in law in admitting the statement by having regard to the likelihood of it being possible for the appellant to 
controvert the statement by himself giving evidence or calling witnesses. 

2. In the present case it was not necessary to determine the precise relationship between the discretion of the court 
to exclude a statement admissible by virtue of s.23 of the 1988 Act and the discretion of the court to exclude a statement 
admissible under s.13(3) of the 1925 Act. The court, however, expressed the view, obiter, that when the grounds of 
admission of the statement are covered by both sections (as in this case) the court could properly, and should, apply the 
test laid down in s.26 of the 1988 Act. 


Appeal: by Michael Patrick Cole against his conviction of assault occasioning actual bodily harm at Kingston Crown 
Court. 


R. v. Cole C.A. (Crim. Div.) 692 
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Evidence - identification of person accompanying alleged offender at time of offence - whether "Turnbull 
direction" required. 


The appellant was convicted at the Crown Court of theft and obtaining property by deception. The facts were that 
the proprietor of a second-hand shop bought from a young man who was accompanied by two children a video and 
three cassette tapes which had been stolen from the house of the appellant's sister earlier in the day. The following day 
the sister along with one of her children went to the shop and in his evidence the proprietor said that he recognized the 
child without a doubt as the younger of the two children who had been with the young man at the time of the sale th. 
previous day. He also gave a description of the young man but was not able to identify the appellant. When interviewed 
by the police the appellant said he was at home at the time. He did not give evidence at his trial and the proprietor’s 
identification of the child was not challenged by the defence. 

On appeal against conviction the issue raised was whether the Judge ought to have given a Turnbull direction to the 
jury in regard to the evidence of identification. (See R. v. Turnbull (1976) 140 J.P. 648). 


Held: Where the identity of the offender was in issue and there was strong evidence that the accused was with A at 
the relevant time, a purported identification of A at the scene should, as a rule, be the subject of a Turnbull direction 
provided that such identification was alleged by the defence to be mistaken. In such circumstances, to identify the 
accused’s companion as being present at the scene alongside the offender was, practically speaking, to identify the tatter 
as the accused. All the considerations which led to the establishment of the Turnbull guidelines logically applied to such 
a case just as much as to one involving a direct identification of the accused himself. 

In the present case, however, there was no challenge to the proprictor’s identification of the younger child and in 
those circumstances the Judge was not under any duty to give a Turnbull direction. 


Appeal: by Michael Geoffrey Bath against his conviction at Chester Crown Court of theft and obtaining property by 
deception. 


R. v. Bath C.A. (Crim. Div.) 849 


Evidence - identification parade - whether police officer’s evidence of what identifying witness had said 
in absence of accused is admissible. 


The appellant was charged with wounding with intent in a public house. At an identification parade 12 weeks after 
the alleged attack, he was identified by the licensee. The identification suite consisted of two parallel rooms divided by a 
two-way mirror. The suspect and volunteers were each numbered and were in one room whilst the identifying witness, a 
police inspector and the appellant’s solicitor were in the other. The system was sound proofed and there was no physical 
contact between anyone on the parade and the witness was invited to make his identification by indicating verbally the 
number of the person he identified. He did so by saying “It is no.8". At the trial three months later the identifying witness 
was unable to recall the number of the person he had identified. The police officer who had conducted the parade told 
the court that the appellant was at position no.8 but, on being asked what the witness had told him as he made his 
identification, objection was taken by defence counsel on the ground that the evidence would be hearsay and 
inadmissible. The trial Judge overruled the objection and the evidence was admitted. On appeal, following conviction, it 
was submitted that the inadmissible evidence adduced amounted to a material irregularity in the trial. 


Held (dismissing the appeal): The admissibility of the words "It is no.8" was fully justified because the contemporary 
observation (albeit made by the witness in the absence of the appellant) accompanied a relevant act and was necessary to 
explain that relevant act. The statement was not relevant to the identity of the assailant but it was relevant as to the 
identification of the suspect by the witness. In asserting that the man whom the witness thought was the assailant was 
no.8 on the parade, the witness was doing no more and no less than explaining his physical and intellectual activity in 
making the identification at the material time. Whether the true analysis of the statement was that it was original 
evidence or whether it was admissible as an exception to the hearsay rule, the Judge came to a proper decision. 

Moreover the identification procedure adopted followed precisely the provisions of Code D of the Codes of Practice 
made under s.67 of the Police and Criminal Evidence Act 1984 so that if the words used by the witness were in truth 
hearsay then, quite apart from the res gestae rule, there was statutory authority for their admission in criminal 
proceedings. 


Appeal: by Graham McCay against his conviction at Inner London Crown Court. 


R. v. McCay C.A. (Crim. Div.) 





Evidence - previous consistent statements - witness statement to police - tests of admissibility. 


The appellant was convicted of unlawful wounding at Maidstone Crown Court on April 27, 1989, and sentenced to 
12 months’ detention in a Young Offender Institution. The appellant was then aged 20 years old. His co-accused, Drury, 
was sentenced to imprisonment for the same offence. The appellant appeals against conviction and sentence. 

On December 1, 1988, in the lavatory of a public house it was alleged that the appellant and Drury attacked George 
Wicker, causing him injuries to the face, including a fractured nose. Mr. Wicker denied that he had in any way provoked 
the attack. It appeared that the appellant also sustained a broken nose in the incident. The appellant later went 
voluntarily to the police station and made a witness statement, blaming Mr. Wicker. At the trial the defence sought 
permission to adduce the statement so that it would become evidence in the case. The Judge declined to accede to the 
submission. 


Held: In addition to the three principal circumstances in which previous consistent statements may be admissible, 
there is a further category concerning answers of a defendant when taxed with the situation either by the police of by 
somebody else. The test which should be applied is partly that of spontaneity, partly that of relevance and partly that of 
asking whether the statement which is sought to be admitted adds any weight to the other testimony in the case. 

In the present case the statement was a witness statement, and not a statement made in answer to a charge. However, 
this would make no diff e. The stat nt was clearly spontaneous, being made when the appellant accompanied the 
police officer to the police station. However, on the other test, of adding to the weight of the other testimony, the jury 
had heard evidence from the licensee of the public house and from the police officer, and the statement did not add 
anything relevant to the evidence before the court, and would in any event have been evidence only of the appellant’s 
reaction, which was already proved. 

With regard to the sentence, whilst a custodial sentence was correct for an unprovoked assault of this nature, in view 
of the appellant’s own injury, his age, and the fact that this was his first offence, a similar sentence reduced to six months’ 
detention would be substituted. He could be distinguished from his co-accused who had a previous conviction for 
violence. 





Per curiam: The judgment in Pearce (1979) 69 Cr. App. R. 365 indicates that there is an area of uncertainty in such 
cases, since it is impossible to define in advance those statements which should be admitted and those which should not. 
A statement which contains an admission is evidence of the facts admitted, while a statement which is not an admission 
is admissible to show the attitude of the accused when he made it. 


Appeal by Mark Adrian Tooke against conviction and sentence at Maidstone Crown Court. 


R. v. Tooke C.A. (Crim. Div.) 


Evidence - whether prosecution may comment on defendant’s failure to give evidence when comment is 
not unfavourable - Criminal Evidence Act 1898, s.1(b). 


The appellants were both convicted on indictment of attempting to obtain property by deception. At the trial the 
appellant Riley did not give evidence and counsel for the prosecution, iu: his final address to the jury referred to that fact. 
He said "The defendant has not given evidence; you must not hold it against him that he has not given evidence. It is for 
the prosecution to prove his guilt, not for him to prove or disprove anything. When you come to consider the evidence 
against Riley, the only evidence you have is what the prosecution put before you and what he said in interview. There is 
no evidence from the defence to contradict the matter." In the absence of the jury an application by defence counsel for 
a new trial was refused by the assistant recorder who, later, in the course of his summing-up dealt with the question of 
Riley’s failure to give evidence and explained the legal posit’ on. 


Held: The provision of s.1(b) of the Criminal Evidence Act 1898 that the failure of a defendant to give evidence 
“shall not be made the subject of any comment by the prosecution” meant there was to be no comment whatsoever by 
the prosecution, whether favourable or unfavourable. Where, as in the present case, there had been a breach of that 
statutory provision, the question to be considered was whether the breach had been put right in the summing-up. The 


court was satisfied that it had been put right by the assistant recorder and the point taken by defence counsel on that 
matter had no merit. 


Appeal: by Bernard Riley and Brian John Everitt against their conviction by Sheffield Crown Court of attempting to 
obtain property by deception. 


R. v. Riley and Everitt C.A. (Crim. Div.) 637 





FIREARMS 


Firearms - whether an offence under s.5 of the Firearms Act 1968 is one of strict liability or one which 
requires proof of mens rea. 


The appellant pleaded not guilty on indictment to possessing a prohibited weapon contrary to s.5(1) of the Firearms 
Act 1968. The facts of the case were that having been arrested on another matter, he was searched and a metal canister 
containing CS gas was found in his jacket pocket. It was accepted that CS gas was a noxious gas and that, with the 
container, it was a prohibited weapon within the meaning of s.5(1)(b) of the Act. At the outset of the trial the assistant 
recorder ruled that s.5 created an absolute offence not requiring proof of mens rea whereupon the appellant changed his 
plea to guilty. 

On appeal against conviction the issue raised was whether under s.5 of the Firearms Act 1968 once the prosecution 
have proved that an accused knowingly had in his possession an article which was in fact a prohibited weapon, it was a 
defence for the accused to show on the balance of probabilities that he neither knew nor suspected nor could have been 
expected to know that the article was a prohibited weapon. 


Held (dismissing the appeal): Section 5 of the Firearms Act 1968 created an offence of strict liability which did not 
require proof of mens rea and it was not open to the defence to raise and prove on the balance of probabilities that the 
accused did not know and could not reasonably have been expected to know that he was in possession of a p,ohibited 
weapon. Accordingly, in the present case, it would have been no defence for the appellant to maintain that he did not 
know or could not reasonably have been expected to know that the canister contained CS gas. 


Appeal: by Liam Christopher Bradish against his conviction at Acton Crown Court of an offence under s.5 of the 
Firearms Act 1968. 


R. v. Bradish C.A. (Crim. Div.) 


FORESTRY 
Forestry - who can commit the offence of felling trees without a licence - s.17, Forestry Act 1967. 

Where a felling licence issued by the Forestry Commissioners must be obtained before trees can be felled, the true 
construction of s.17 of the Forestry Act 1967 is that any person who fells trees without obtaining a licence is guilty of an 
offence, and the section cannot be interpreted on the more limited basis that only persons who own estates or interests 
in the land concerned can commit the offence. 


Appeal by way of case stated against a decision of the justices for the petty sessional division of Leighton Buzzard. 


Forestry Commission v. Frost and Thompson Q.B.D. 14 


HIGHWAYS AND FOOTPATHS 


Highways - correct approach of magistrates when dealing with an application for stopping up - s.116 and 
sch.12, Highways Act 1980. 


Where the magistrates are being asked to make an order stopping up a highway under s.116 of the Highways Act 
1980, (a) their jurisdiction is conditional on the highway authority having complied substantially with the requirements of 
sch.12 of the Act, relating to the giving of public notice of the application to the magistrates, and in particular, in a case 
where the application is for only part of a highway to be stopped up, the requirement of displaying prominent notices at 
each end of the highway should be interpreted as requiring the display of notices at the ends of the sections concerned, 
rather than at the ends of the highways; and (b) although the question of whether a highway is unnecessary is a question 
of fact for the magistrates, (i) it may be helpful to proceed by asking whether the way is unnecessary for the sort of 
purposes for which the magistrates would reasonably expect the public to use that particular way (e.g. for access to a 





1082 INDEX 


particular place, or for recreational purposes), and (ii) where there is evidence of actual use of the way by the public, it 
will be difficult for the magistrates to make a finding that the way is unnecessary, unless there is also evidence that there 
is, or is going to be, a reasonably suitable alternative way, which will be equally as available as the way in respect of 
which the application is being made, and (iii) if the magistrates, having found that the way is unnecessary, are then 
required to state a case for the opinion of the High Court, they should give the reasons for that finding. 


Appeal by way of case stated against a decision of the justices for the County of Kent, sitting as a magistrates’ court 
at Folkestone. 


Ramblers’ Association v. Kent County Council Q.B.D. 716 


Highways - obstruction by trolleys parked outside a supermarket - correct approach to be taken - s.137, 
Highways Act 1980. 


The respondent company was the proprietor of a supermarket in a pedestrian precinct. The respondent placed three 
parallel rows of shopping trolleys on the precinct, adjacent to the window of its supermarket. The appellant local 
authority prosecuted the respondent for obstruction of the highway, contrary to s.137 of the Highways Act 1980. 

The magistrates found that as a matter of law there was an obstruction, which was deliberate, and for which there 
was no lawful authority, but that no-one had complained that the trolleys were causing an obstruction. However, the 
magistrates went on to consider the issue of lawful excuse, and decided that the prosecution had not proved that the 
obstruction was unreasonable, because (a) the trolleys were not so intrusive as to cause inconvenience to passers by; and 
(b) the trolleys had been placed in the precinct for the sole purpose of use by passers by who might wish to use the 
supermarket. The magistrates concluded that the prosecution had not proved the absence of lawful excuse, and 
dismissed the information. 

On the prosecution’s appeal by way of case stated to the High Court, 


Held (allowing the appeal): (1) The magistrates had erred in placing too much emphasis upon (a) the service to 
shoppers which the trolleys provided, and (b) the absence of complaint of obstruction. (2) The prime requirement is 
always that, subject to other reasonable user, the highway must be available for passing and re-passing over its whole 
width. 

Semble: The burden of proof of the unreasonableness of an obstruction is probably on the prosecution. 


Appeal by way of case stated against a decision of Exmouth justices. 


Devon County Council v. Gateway Foodmarkets Limited O.B.D 


JUDICIAL REVIEW 


Judicial review - forum for substantive application following successful appeal against refusal of leave to 
apply. 


The Practice Direction given on November 2, 1982, ({1982] 1 W.L.R. 1375) provides that where, in a non-criminal 
cause or matter, the Court of Appeal grants a renewed application for leave to move for judicial review, the substantive 
application should be made to the Divisional Court, save where the Court of Appeal reserves the application to itself. 
Henceforth, save again where the Court of Appeal reserves the application to itself, the application should be set down 
in the Crown Office List to be heard by a single Judge, unless a Judge nominated to try cases in that list directs that the 
application is to be heard by a Divisional Court of the Queen’s Bench Division. 


Practice Direction C.A. 298 


Judicial review - procedure to be followed where applicant wishes to rely on grounds other than those on 
which leave to move has been granted. 


Following their committal for trial at the Crown Court, the applicants sought leave to apply for judicial review of the 
committal proceedings on a number of specified grounds. Leave to move for judicial review having been granted by the 
single Judge on one of the grounds, the applicants applied to the court for leave to move in respect of two of the other 
grounds on which they proposed to rely. 
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Held: An applicant for judicial review who sought to rely upon grounds specified in his notice of motion and in 
respect of which the single Judge had not expressly given leave, should within 21 days of the service of the notice of 
motion serve upon the respondent a notice specifying the other grounds he intended to rely upon. If that procedure was 
followed it was unnecessary for him to renew his application to the Divisional Court for the purpose of relying upon the 
other grounds upon which he has not specifically been given leave to move. 


Renewed application: by Jonathan Howard Roberts and others for judicial review of a decision of a stipendiary 
magistrate. 


The applicants Jonathan Howard Roberts and Michael Row appeared in person. 


R. v. Bow Street Stipendiary Magistrate, ex parte Roberts and Others Q.B.D. 634 


Judicial review - regulations made under Consumer Credit Act 1974 - inclusion of clause in certain 
advertisements required by regulations - whether ultra vires - whether unreasonable. 


After a process of consultation the Secretary of State for Trade made new regulations under the Consumer Credit 
Act 1974 in relation to the form and content of credit advertisements. Paragraph 2 of Parts II and III of Sch.1 to the 
Consumer Credit (Advertisements) Regulations 1989 provide for a statement to be included in a consumer credit 
advertisement where the security comprises a mortgage or charge over the consumer’s home as follows: 


“Your house is at risk if you do not keep up repayments on a mortgage or other loan secured on it." 


The applicants applied for judicial review on the basis that the regulations were ultra vires and unreasonable. They 
argued that the wording of s.44 of the 1974 Act did not authorize a mandatory warning, as s.44(2) provides that the only 
purpose of the regulations is to ensure that an advertisement contains a fair indication of the nature of the credit 
facilities offered, especially the true cost. A mandatory warning, it was also argued, could be anti-competitive and 
encourage potential borrowers to resort to unsecured lending. In addition, it was argued that the inclusion of the 
warning was irrational, as the warning might mislead consumers into believing that they cannot lose their home if they 
take unsecured credit, whereas this is a possibility. On application for judicial review: 


Held: (1) That a warning notice of the type in question fell within the scope of the “nature of credit" within s.44 of 
the 1974 Act, consequently the regulations were not ultra vires on that ground. 

(2) Section 182(2)(a) of the Act gives the Minister the power to differentiate in regulations between different types of 
credit and as there was no evidence of bad faith, the regulations could not be declared unreasonable. 


R. v. Secretary of State for Trade and Industry, ex parte First National Bank p.1.c. Q.B.D. 402 


Judicial review - regulations made under Consumer Credit Act 1974 - inclusion of clause in certain 
advertisements required by regulations - whether ultra vires - whether unreasonable. 


After a process of consultation the Secretary of State for Trade made new regulations under the Consumer Credit 
Act 1974 in relation to the form and content of credit advertisements. Paragraph 2 of Parts II and III of sch.1 to the 
Consumer Credit (Advertisements) Regulations 1989 provide for a statement to be included in a consumer credit 
advertisement where the security comprises a mortgage or charge over the consumer’s home as follows: 


"Your house is at risk if you do not keep up repayments on a mortgage or other loan secured on it.” 


The appellants applied for judicial review on the basis that the regulations were ultra vires and unreasonable. They 
argued that the wording of s.44 of the 1974 Act did not authorize a mandatory warning as s.44(2) provides that the only 
purpose of the regulations is to ensure that an advertisement contains a fair indication of the nature of the credit 
facilities offered, especially the true cost. A mandatory warning, it was also argued, could be anti-competitive and 
encourage potential borrowers to resort to unsecured lending. In addition, it was argued that the inclusion of the 
warning was irrational, as the warning might mislead consumers into believing that they cannot lose their home if they 
take unsecured credit, whereas this is a possibility. The application for judicial review was dismissed by the Divisional 
Court. On appeal: 


Held: 1. So long as the regulations made by the Secretary of State are reasonable, the fact that they are wider than 
those provisions expressly listed in s.44(1), they are not ultra vires. 

2. There is nothing unreasonable or significantly misleading in the requirements of the rules under challenge. Appeal 
dismissed. 


First National Bank ple v. Secretary of State for Trade and Industry C.A. 571 
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Judicial review - whether decision to grant leave to prefer a voluntary bill of indictment is susceptible to 


challenge by way of judicial review - s.2(2)(b), Administration of Justice (Miscellaneous Provisions) 
Act 1933. 


A decision of a High Court Judge on an application for leave to prefer a voluntary bill of indictment is not 
susceptible to challenge by way of an application for judicial review. 


Application for leave to apply for judicial review. 


R. v. Manchester Crown Court, ex parte Williams and Simpson Q.B.D. 


Judicial review - whether defendant is entitled to challenge decision of magistrates’ court by judicial 
review even though right of appeal to Crown Court existed. 


The defendant pleaded not guilty to an alcohol-related driving offence alleging he was not the driver. In order to 
substantiate that defence he wished to call two witnesses neither of whom attended at the first substantive hearing. When 
they failed to appear in answer to witness summonses at the adjourned hearing, the defendant applied for witness 
warrants to be issued. The justices refused the application and the defendant was convicted. 

On application for judicial review it was submi’ .d on behalf of the justices that as the defendant had a right of 
appeal to the Crown Court, the Divisional Court should not interfere by way of judicial review. 


Held: Where there was an identifiable breach of natural justice in criminal proceedings before a magistrates’ court, it 
might well be appropriate to grant judicial review even though there existed a right of appeal to the Crown Court against 
the justices’ decision. In the present case the justices had exercised their discretion wrongly in refusing to issue witness 
warrants and the application would be granted. 


Application: by Mark Kevin Wilkinson for judicial review of a decision of the Bradford justices refusing his 
application for witness warrants to be issued. 


R. v. Bradford Justices, ex parte Wilkinson Q.B.D. 225 


JURIES 


Jury - whether Judge directing jury to return verdict of not guilty may leave available alternative offence 
for jury to consider - Public Order Act 1986, ss.2, 4 and 7(3). 


The appellant was charged on indictment with violent disorder contrary to s.2 of the Public Order Act 1986. At the 
end of the prosecution case the Judge indicated that he thought the evidence against the appellant was insufficient to 
support a conviction against him and he would be directing the jury to find the appellant not guilty of that offence. 
Counsel for the appellant thereupon submitted that once the jury had, by direction of the Judge, found him not guilty, 
the appeliant should be discharged forthwith and that the jury was no longer competent to try him under the provisions 
of s.7(3) of the Act for the lesser summary offence under s.4(1) thereof. He submitted that s.7(3) applied only where a 
jury had of its own volition, and not on the direction of the Judge, returned a verdict of not guilty to the original charge. 
The Judge overruled the submission and left the alternative offence for the jury’s consideration. On appeal following 
conviction: 


Held (dismissing the appeal): The verdict of a jury was no less a true verdict because it had been returned by 
direction of the Judge than if it had been returned by the jury of its own volition after consideration of the evidence. 
Once a defendant was put in charge of a jury upon indictment in a trial he remained in their charge until the jury have 
returned verdicts on all the offences they may properly consider or until the Judge has decided to abort the trial because 
of some supervening event. Whilst a defendant so remained in the charge of the jury he was liable to be tried not only on 
the count or counts in the indictment, but also upon any available alternative charge. Accordingly under the provisions 
of s.7(3) of the Public Order Act 1986 the Judge was entitled to leave the alternative lesser offence under s.4 of that Act 
for consideration by the jury. 


Appeal: by Nicholas Craig Carson against his conviction at Teesside Crown Court of an offence under s.4(1) of the 
Public Order Act 1986. 


R. v. Carson C.A. (Crim. Div.) 794 





LANDLORD AND TENANT 


Harassment of residential occupier - whether act causing harassment must be an actionable civil wrong 
in order to be an offence under s.1(3) of the Protection from Eviction Act 1977. 


The appellant was convicted at the Crown Court on two counts of harassment against tenants who had been living in 
the house at the time of his purchase. None of the principal matters complained of by the tenants constituted a breach of 
contract on the part of the appellant. His appeal against conviction was dismissed by the Court of Appeal (Criminal 
Division) who certified the following point of law of general public importance: 


“Whether it is necessary for an act by a landlord to be in breach of a tenant’s rights in civil law in order also to 
be an offence under s.1(3) of the Protection from Eviction Act 1977." 


Leave to appeal having been granted by the House of Lords: 


Held (dismissing the appeal): An act of harassment if done with the purpose or motive of forcing a residential 
occupier of premises to give up his occupation did not have to be an actionable civil wrong to be an offence under s.1(3) 
of the Protection from Eviction Act 1977. The section, however, was not confined to the landlord and tenant 
relationships and the certified question would be expanded to read: 


“Whether it is necessary for an act by the defendant to be an actionable civil wrong in order to be an offence 
under s.1(3) of the Protection from Eviction Act 1977" 





and d in the negati 

Appeal: by Alisdair David Burke from a decision of the Court of Appeal (Criminal Division) dismissing his appeal 
against a conviction of two offences under s.1(3)(a) of the Protection from Eviction Act 1977 at Knightsbridge Crown 
Court. 


R. v. Burke H.L. 798 


LATE NIGHT REFRESHMENT HOUSES 


Opening hours of refreshment house during the night - imposition by local authority of a condition 
requiring house to be closed from 11 p.m. to 5 a.m. because of disturbances outside the premises - 
appeal to magistrates’ court against imposition of condition - magistrates’ exclusion of evidence of 
events outside the refreshment house - whether such evidence properly excluded - Late Night 
Refreshment Houses Act 1969, s.7. 


The respondents operated premises at 43/45 High Street, Camberley within the area of the appellant council. Those 
premises were a “late night refreshment house" under the provisions of s.1 of the Late Night Refreshment Houses Act 
1969, and were licensed by the council. There was no liquor licence in force in respect of the premises. When the licence 
came up for renewal, the council imposed a condition within the terms of s.7 of the Act, under which the premises were 
required to be closed between 11 p.m. on Fridays and Saturdays until 5 a.m. the following day. The council decided that 
it was desirable to impose such a condition to avoid unreasonable disturbance to residents of the neighbourhood. The 
respondents appealed to the magistrates’ court under s.7(3) of the 1969 Act. The magistrates refused to allow evidence to 
be introduced on behalf of the appellant of incidents occurring outside the premises in High Street, Camberley, which 
might have been of questionable relevance. The council appealed. 


Held: If the evidence related to events taking place outside which had no relevance to the issue the magistrates were 
bound to exclude it as being inadmissible. If the evidence was relevant, they should hear it and attach such weight to it as 
they thought fit. It was relevant and should be heard if it related to unreasonable disturbance to residents of the 
neighbourhood, which was attributable to the restaurant being open during the hours in question, 


Appeal: by Surrey Heath Council by case stated against a decision of justices for the County of Surrey in respect of 
their adjudication as a magistrates’ court sitting at Camberley on July 17, 1989. 


Surrey Heath Council v. McDonalds Restaurants Ltd. Q.B.D. 748 





LEGAL AID 


Divisional Court - whether court of first instance - s.13, Legal Aid Act 1974 and s.18, Legal Aid Act 1988. 


For the purposes of s.13 of the Legal Aid Act 1974, as substantially re-enacted by s.18 of the Legal Aid Act 1988, 
when dealing with applications for judicial review the Divisional Court is sui generis, being neither a court of first 
instance nor a court of appeal, and therefore the court has jurisdiction to make orders against the legal aid fund for the 
payment of an unassisted person’s costs. 


Application for judicial review. 


R. v. Leeds Crown Court and Another, ex parte Morris and Morris Q.B.D. 


Legal aid - criminal proceedings - need for statement of means to be furnished - whether legal aid order 
can operate retrospectively. 


[Note: This case was decided on the basis of the statutory provisions relating to the grant of legal aid in criminal 
cases contained in Part II of the Legal Aid Act 1974 (as amended). The Legal Aid Act 1988 was not yet in 
force.] 


On May 10, 1988, four of the five applicants appeared before the magistrates’ court charged with false imprisonment 
and completed legal aid application forms giving details of their financial position. The hearing was adjourned to June 7. 
The information given by them, however, did not appear to correspond with a statement made by the prosecutor in 
opening that they jointly owned a business. Accordingly on May 11 the clerk to the justices wrote to their solicitors 
asking for the applicants’ involvement and status in the business and a copy of the accounts. On May 18 the fifth 
applicant came before the court charged with a similar offence and in his application for legal aid he stated he was 
unemployed, whereas the court was given to understand by the prosecution that he also was involved in the business. 
When the five applicants came before tne court on June 7 represented by counsel, and again, following an adjournment, 
on June 21, represented by different counsel, the issue of their financial circumstances was raised, but there were 
differences in recollection of what happened. The clerk to the justices was satisfied, however, that the information 
requested in his letter of May 11 had not been supplied, that legal aid had not been granted, and that on June 21 counsel 
had consented to the applicants being committed for trial on the basis that no legal aid certificate had been issued. 
Following the committal the clerk to the justices informed the applicants’ solicitors that in the circumstances he was not 
prepared to further consider the question of legal aid for the proceedings before the justices and he doubted whether he 
had power to grant legal aid retrospectively. 

On application for judicial review it was submitted, inter alia, on behalf of the applicants that by June 21 legal aid 
should have been granted before the committal proceedings were concluded and could and should have been back-dated 
to the date of the application. 


Held (dismissing the application): 1. Following the decisions in R. v. Rogers [1979] 1 All E.R. 693 and R. v. Gibson 
[1983] 1 W.L.R. 1038, work carried out by counsel or solicitors in connexion with criminal proceedings in a magistrates’ 
court was not work done under a legal aid order if it was done before the order was made unless and to the extent that 
the deeming provision was applied under reg.4(2) of the Legal Aid in Criminal Proceedings (Costs) Regulations 1988 
(formerly reg.3A of the Legal Aid in Criminal Proceedings (Costs) Regulations 1982). That provision, however, was 
limited to cases where, in the interests of justice, the earlier work was done as a matter of urgency. 

2. Section 29(4) of the Legal Aid Act 1974 provided that before a legal aid order could be made a written statement 
of means in the prescribed form was required, and s.29(2) of the Act provided that a court shall not make a legal aid 
order unless it appeared to the court that the applicant’s disposable income and disposable capital were such that he 
required assistance in meeting the costs which he might incur. [See now ss.21(5) and 21(6) of the Legal Aid Act 1988 for 
corresponding provisions]. 

The court refused to certify that the case involved a point of law of general public importance. 


Application: for judicial review of a decision of Newham justices refusing applications for legal aid orders in criminal 
proceedings. 


R. v. Newham Justices, ex parte Mumtaz and Others Q.B.D. 597 





LICENSING 


Application for justices’ on licence free from conditions - application refused by licensing committee - 
appeal to Crown Court - substantial number of witnesses for appellant many not cross-examined by 
counsel for justices - the objectors before committee not pursuing objections in Crown Court - appeal 
dismissed with no reasons given for decision - decision of Crown Court unreasonable - Licensing Act 
1964, ss.3, 21. 


In April 1987, Joseph Ellwood applied for and was granted an on licence in respect of premises comprising part of 
an extensive site at Bedale, North Yorkshire. The licence was granted subject to two conditions which were acceptable to 
Mr. Ellwood at that time. After that grant a considerable demand for the facilities provided made it appropriate for Mr. 
Ellwood to apply for a licence without the two conditions. He made application to the local licensing committee and the 
applicant and four witnesses were called in support of the application. There were two objectors, but the police did not 
object. The licensing justices refused the application. Mr. Ellwood appealed to the Teesside Crown Court, and there he 
gave evidence supported by 12 witnesses. Many of them were not cross-examined by counsel for the justices, and neither 
of the objectors before the committee pursued their objections in the Crown Court. The Crown Court dismissed the 
appeal, but gave no reasons other than to express the view that the justices had been right. Mr. Ellwood applied to the 
Divisional Court for an order of judicial review. 


Held: If a Crown Court intended to dismiss an appeal and to reach a conclusion in a case where there was no 
evidence led against the appellant’s case, and to reject evidence given by the appellant and witnesses called on his behalf, 
it was incumbent upon the Crown Court to give cogent reasons for rejecting that evidence and for reaching a conclusion 
adverse to that appellant’s case. The decision of the Crown Court was unreasonable within the terms of Associated 
Provincial Picture Houses Ltd. v. Wednesbury Corporation (1948) 112 J.P. 55 and would be quashed. 


Appeal: by the applicant Joseph Colin Proctor Ellwood for an order of judicial review by way of an order of 
certiorari from a decision by the Crown Court at Teesside not to allow an appeal from the refusal of the licensing 
committee of Hang West to grant a justices’ on licence free from conditions. 


R. v. Teesside Crown Court, ex parte Ellwood Q.B.D. 496 


Application for the transfer of justices’ on licence for restaurant - applicant had held protection orders 
in respect of the premises - applicant’s husband on previous occasion found not to be fit and proper 
person - police inform committee that applicant has no previous convictions and has ten years’ 
experience in licensing trade - justices retire and after discussion purport to grant transfer to 
applicant but state that premises must remain closed in the evening - justices advised licence 
unrestricted as to time - further discussion by justices, then application for transfer refused - 
Licensing Act 1964, ss.3, 8 and Part IV. 


The —_— Freda Papaspyrou, sought to have transferred to her the Part IV licence in respect of 


the MacDonalds premises at 17/18 King William Walk, Greenwich SE10. An earlier — for 
transfer made by the applicant’s husband had been refused on the basis that he was not a fit and proper 
person. The applicant had then from time to time been granted protection orders on condition that her 
husband should not be concerned in the selling or dispensing of liquor. At the hearing before the 
committee on April 18, 1989 the history of the matter was recited. The police were content with the 
arrangements. The applicant had no previous convictions, and she had ten years’ experience in the trade. 
At the close of the application, the licensing justices retired. Upon their return, the applicant was told that 
the transfer would be granted but that the arrangements subsisting since the grant of the protection order 
would continue and that "you must remain closed in the evening". It was pointed out by counsel and the 
clerk that the licence was unrestricted as to time, and a restrictive condition as to time could not be 
imposed. The justices then deliberated further and concluded that the transfer should be refused. The 
applicant appealed, contending that implicit in the decision of the committee to grant a licence as to time 
was the finding that the applicant was a fit and proper person. 


Held: There was a real possibility of some element of confusion at the hearing on April 18, in that the 
committee thought it could take a lenient view and grant a limited licence just for lunchtime, whereas it 
would not have been willing to grant a transfer to be effective in both daytime and evening periods. The 
refusal of the committee would be quashed and mandamus would go directing the application to be 
reheard by a differently constituted committee as soon as possible. 


Appeal: by the applicant, Freda Papaspyrou, for an order of judicial review of a decision of the 
licensing committee for the Inner London Area South Eastern Division to refuse the transfer of an on 
licence. 


R. v. Licensing Committee for the Inner London Area, ex parte Papaspyrou Q.B.D. 544 
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Appeals - meaning of "person aggrieved". 

Licensing - hackney carriages - whether a local authority which revokes licences is "a person aggrieved" 
by a decision of a magistrates’ court to allow an appeal against revocation - Local Government 
(Miscellaneous Provisions) Act 1976. 


The appellant held licences as the owner and driver of a hackney carriage. The respondent local authority revoked 
both licences. The appellant appealed to the magistrates’ court, which allowed his appeal, and ordered the local 
authority to pay him £100 by way of costs. The local authority appealed to the Crown Court, which allowed the appeal. 
The appellant then appealed by way of case stated to the High Court, where the issue was confined to the question of 
whether or not the local authority had had any right of appeal to the Crown Court against the adverse decision of the 
magistrates’ court. The answer to this question depended on whether or not the local authority was “a person aggrieved" 
by the magistrates’ court’s decision. 

In the High Court, Simon Brown, J. felt constrained by a line of authority, beginning with R. v. London Quarter 
Sessions, ex parte Westminster Corporation (1951) 115 J.P. 350; [1951] 2 K.B. 508, to dismiss the appeal on the limited 
ground that the local authority was "a person aggrieved” because of the order for costs, although if there had been no 
such order, his decision would have been that the local authority was not “a person aggrieved". 

On appeal to the Court of Appeal. 


Held (dismissing the appeal): (1) In order to conclude that a party to proceedings is “a person aggrieved" by the 
decision in those proceedings, it is sufficient that the decision is against that party, and it is not necessary also to show 
that the decision places a burden on him; therefore (2) the local authority was "a person aggrieved", irrespective of the 
order for costs, with the result that it had a right of appeal to the Crown Court; furthermore (3) the case of R. v. London 
Quarter Sessions, ex parte Westminster Corporation was wrongly decided; therefore (4) all cases in which that decision has 
been followed should be treated with considerable reserve; and (5) although whether or not those cases following R. v. 
London Quarter Sessions, ex parte Westminster Corporation should be considered to have been wrongly decided must 
depend on the individual circumstances of each case, as a general principle, and except for criminal cases which come 
within a special category, and other cases where the decision against the local authority can be regarded as being an 
acquittal, the normal result of re-examining those cases should be that a public authority is entitled to be treated as “a 
person aggrieved" where it is subject to an adverse decision in an area where it is required to perform public duties. 


Appeal against a decision of Simon Brown, J., sitting in the Queen’s Bench Division of the High Court. 


Cook v. Southend Borough Council C.A. 


MAGISTRATES 


Appeals - whether magistrates have power in civil proceedings to state a case for the opinion of the High 
Court before finally determining the question before them - Magistrates’ Courts Act 1980. 


The applicants were the tenants of the ground, first and second floors of a property which also included a self- 
contained basement flat. The local fire authority issued a prohibition notice in purported exercise of its powers under 
s.10 of the Fire Precautions Act 1971, restricting occupation to the ground floor and basement only. 

The applicants successfully applied to the magistrates’ court for a direction that the prohibition order be suspended 
pending the hearing of an appeal. On the hearing of the appeal, the applicants argued as a preliminary point, that by 
virtue of s.2(e) of the 1971 Act, the local fire authority had had no power to issue the notice because the notice related to 
“premises consisting of or comprised in a house ... occupied as a single private dwelling". The local fire authority argued 
that the basement flat was part of the house, and that therefore s.2(c) did not apply. 

The question then arose as to whether, at that stage in the proceedings, the magistrates had power to state a case for 
the opinion of the High Court. The magistrates, having been advised by their clerk that they had no power to state a 
case, decided that, even if they had had the power, they would have declined to exercise it. 

On an application for judicial review, the Queen’s Bench Division of the High Court, 


Held (dismissing the application): (1) The principle that in criminal proceedings the magistrates cannot state a case 
for the opinion of the High Court until they have made a final determination on the matter before them, does not apply 
in civil proceedings. (2) However, when deciding whether or not to accede to a request to state a case for the opinion of 
the High Court at an interlocutory stage in civil proceedings, the magistrates have to exercise a discretion, and they are 
not subject to s.111(5) of the Magistrates’ Courts Act 1980, which in other circumstances effectively obliges the 
magistrates to state a case unless they are of the opinion that the request to do so is frivolous. (3) Nevertheless, (a) the 
magistrates’ discretion to state a case at an interlocutory stage of civil proceedings should be exercised sparingly and only 
in exceptional circumstances; and (b) on the facts of the present case it would be inappropriate to direct the magistrates 
to state a case, because (i) there were no exceptional circumstances, and (ii) the magistrates could be relied upon to use 
commonsense when making their decisions, both as to the modilications which ought to be made to the prohibition 
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order, and as to further suspending the operation of the order in such a way as to enable the legal issues to be tested 
again in the High Court. 


Application for judicial review of a refusal of the Chesterficld justices to state a case for the opinion of the High 
Court. 


R. v. Chesterfield Justices, ex parte Kovacs and Another Q.B.D. 1023 


Bail offence - whether information for failure to surrender to bail granted by police subject to six 
months’ time limit. 


On May 18 and 22 and January 15, 1988, the appellant, having been granted bail in each case by the police, failed to 
surrender to custody at the three magistrates’ courts concerned, and in each case a bench warrant without bail was 
issued. He was arrested and remanded by one of the courts on September 5, 1988, and on September 9, 1988, 
informations for offences under s.6(1) of the Bail Act 1976 were laid in respect of all three abscondings. He was later 
sentenced for all the original offences but in relation to the bail offences it was submitted on his behalf that the justices 
had no jurisdiction because the informations laid were time-barred by s.127(1) of the Magistrates’ Courts Act 1980. The 
justices rejected the submission being of opinion that no time limit applied to an offence under s.6(1) of the 1976 Act 
having regard to the decision in Schiavo v. Anderton (1986) 150 J.P. 264; (1986) Cr. App. Rep. 228 and Practice Direction 


(Bail: Failure to Surrender) (1987) 84 Cr. App. R. 137. The appellant then pleaded guilty to the three bail offences and 
was sentenced. 





Held: The Practice Direction (supra) (which had been issued to clarify the guidance given by the Divisional Court in 
Schiavo v. Anderton (supra)) drew a distinction between failure to surrender to bail granted by the police and failure to 
surrender to bail granted by a magistrates’ court, and provided that in the former case the procedure should be by 
charging the accused or by the laying of an information. 

Section 6(1) of the Bail Act 1976 created one offence of failing to surrender to custody. In the case of failure to 
surrender to a police station or to a magistrates’ court where bail had been granted by the police, the matter must be 
dealt with as a summary offence as provided in the Practice Direction and the information laid was subject to the six 


months’ time limit provided in s.127(1) of the Magistrates’ Courts Act 1980. 

The case of failure to surrender to a magistrates’ court where bail had been granted by a magistrates’ court did not 
arise in the present case, but, obiter, on the basis of Schiavo v. Anderton (supra) and the Practice Direction it would be 
dealt with by the magistrates’ court as if it were a contempt and would be subject to no time limit. 

Appeal allowed and case remitted to the magistrates’ court with a direction to dismiss the three charges under the 
Bail Act. 


Appeal: by way of case stated by the Canterbury and St. Augustine’s magistrates’ court against the conviction of 
Michael Ronald Murphy under the Bail Act 1976. 


Murphy v. Director of Public Prosecutions Q.B.D. 467 


Committal proceedings - abuse of the process of the court arising from substantial delay in prosecution - 
whether prejudice and unfairness can be presumed - whether delay in serving notice under reg.7 of 
the Police (Discipline) Regulations 1985 on police defendants a relevant consideration. 


These cases relate to applications for judicial review of conflicting decisions concerning abuse of the process of the 
court made by two metropolitan stipendiary magistrates in committal proceedings and were dealt with together. In the 
first case the application was by the Crown for an order quashing a decision of Mr. Bartle who refused to hear committal 
proceedings against police sergeant Goodger and five police constables on a charge that between January 23 and 
February 8, 1987, they conspired together to pervert the course of justice. In the second case the application was by the 
defendant police constable Cherry for an order quashing a later decision of Mr. Weeks that committal proceedings 
against him on a charge of unlawful wounding on January 24, 1987 were not an abuse of the process of the court and 
could proceed. 

The facts common to both cases were as follows: 


The prosecutions arose out of scenes of violent disorder which took place at Wapping on January 24, 1987, 
during a printing dispute when a demonstration of 12,000 to 15,000 people was attended by about 1,200 police 
officers amid well-founded fears of wholesale breaches of the peace. The police made many arrests and were 
themselves the subject of over 500 complaints of misconduct from 185 people. The complaints were referred to the 
Police Complaints Authority whose investigations were complex and prolonged, and resulted in some officers being 
disciplined and others charged with criminal offences. Committal proceedings had been held in the two cases now 
before the Divisional Court and others were pending. 

On December 17, 1987, a notice in general form under reg.7 of the Police (Discipline) Regulations 1985 was 
served on all the officers under investigation including the defendants in both committal cases, but it was not until 
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February 1988 that they received formal specific notice of the allegations against them and were interviewed. The 
delay in serving those notices was the result of a policy decision taken early in the investigation. 

No further information was given to the defendants until January 1989 when summonses were issued against 
them. 


In the case of Goodger there was sufficient prima facie evidence available by June 1987 to charge all the six officers and 
in the case of Cherry all the prima facie evidence was available by April 14, 1987. 

At the committal proceedings against Goodger and his co-defendants on May 3, 1989, Mr. Bartle upheld a 
submission by defence counsel that the substantial delay in the prosecution constituted an abuse of the process of the 
court and declined jurisdiction. The committal proceedings against Cherry came before Mr. Weeks on May 23, 1989, and 
he refused an application to adjourn the case made on the basis that an application for judicial review was pending in the 
Goodger case. He accepted that the delay of 13 months in the service of the specific reg.7 notice was extreme but held 
that it was justified having regard to the complexity of the whole inquiry and there was no prejudice. 


Held (dismissing the application in the Goodger case and quashing the decision in the Cherry case): 1. A decision 
of a magistrates’ court on the issue of abuse of process could be challenged by judicial review. 

2. In criminal proceedings mere delay which gave rise to genuine prejudice and unfairness might by itself amount to 
an abuse of the process of the court. In some circumstances prejudice could be presumed from substantial delay and it 
would be for the prosecution to rebut, if it could, the presumption. In the absence of a presumption where there was 
substantial delay it would be for the prosecution to justify it. 

3. In the case of a prosecution against a police officer, the circumstances of the service of a notice under reg.7 of the 
Police (Discipline) Regulations 1985 was a most material matter which the magistrates’ court was entitled to take into 
account. 

4. Although the two cases differed to some extent as to the nature of the offences alleged, the detailed chronology 
and the evidence of prejudice, essentially similar considerations nevertheless arose as to the nature and duration of the 
delay and the attempt to justify it. The common thread was essentially whether the first period of delay up to February 
1988 could be said to be justified and the extent to which it was proper to infer prejudice from the mere passage of time. 
In both cases there was extreme delay from which prejudice could be properly inferred. 


Application: for judicial review of the decisions of two metropolitan stipendiary magistrates in committal 
proceedings on the issue of the abuse of the process. 


R. v. Bow Street Stipendiary Magistrate, ex parte Director of Public Prosecutions and R. v. Bow Street 
Stipendiary Magistrate, ex parte Cherry Q.B.D. 237 


Committal proceedings based on written statements - need for explicit objection to be made to exclude 
statements - Magistrates’ Courts Act 1980, s.102; Magistrates’ Courts Rules 1981, r.6(2). 


The defendant appeared before examining justices on a charge of assault occasioning actual bodily harm. After the 
service of the committal papers on his solicitor but before the committal proceedings, the solicitor had informed the 
Crown Prosecution Service that three of the 19 prosecution witnesses would be required at the committal. At no time 
was there any explicit objection to the statements of the three witnesses being tendered in evidence and no inquiry was 
made by the court under r.6(2) of the Magistrates’ Courts Rules 1981 as to whether the defendant wished to object to 
them being so tendered. There was, however, a common understanding that if the attendance of a witness was required 
for examination, then that was tantamount to an objection under s.102 of the Magistrates’ Courts Act 1980 and under 
r.6(2). The prosecution declined to call the witnesses for examination and the justices committed the defendant for trial 
under s.6(2) of the Act on the totality of the written statements including those of the three witnesses. 


Held (granting an order of certiorari): If there was an objection to a written statement being tendered in evidence 
by the prosecution then it could not be admitted in evidence under s.102 of the Magistrates’ Courts Act 1980 and in that 
situation the prosecution would have to decide whether they would proceed without the benefit of that statement or 
whether they wished to have an oral committal under s.6(1) of the Act. 

There was the clearest possible distinction between objecting to a statement being tendered in evidence and 
requiring the person who made the statement to attend the committal proceedings for examination. The proposition that 
if the attendance of a witness was required for examination then that was tantamount to an objection under s.102 was 
entirely wrong. 


Application: for judicial review of committal proceedings conducted by Holyhead justices against Richard Rowlands. 


R. v. Holyhead Justices, ex parte Rowlands Q.B.D. Mt 





INDEX 1091 


Compensation order - extent of personal injuries in dispute - whether court may make order in absence 
of evidence. 


The applicant pleaded guilty before a magistrates’ court to assault occasioning actual bodily harm. The prosecuting 
solicitor told the justices that the victim had sustained two broken teeth and a fractured nose with bruising around the 
face but called no evidence in support. The extent of the injuries was disputed by the defence solicitor who objected to 
an adjournment for further information to be obtained. The applicant was fined £150 and ordered to pay £1,250 
compensation. 


Held (quashing the compensation order): Justices were not entitled to make a compensation order in respect of 
personal injuries where the extent of the injuries was in dispute and no evidence was called by the prosecution to prove 
the injuries. 


Application: by David Andrew Jones for judicial review of a compensation order made against him by the Chorley 
justices. 


R. v. Chorley Justices, ex parte Jones Q.B.D. 420 


Jurisdiction - joint offenders charged with offence triable either way - whether, when one elects trial by 
jury, all must be committed for trial even though others consent to summary trial. 


The applicant together with C and W were charged jointly with affray, an offence which was triable either way. 
Under the mode of trial procedure the prosecutor submitted that the case was suitable for summary trial and the 
solicitor representing the applicant and C agreed, the solicitor of W making no representations on that issue. The justices 
decided that the matter was suitable for summary trial and when the defendants were put to their election, W elected 
trial by jury and the applicant and C consented to summary trial. No pleas were taken but the justices were informed that 
all pleas were not guilty. The prosecutor invited the justices to reconsider the mode of trial and, following further 
submissions, the justices retired and on their return they said they agreed “with the age old custom and practice whatever 
the words of the statute might say” and would commit all the defendants for trial. The case was then adjourned. On 
application for judicial review to quash the decision and order the justices to try the applicant summarily: 


Held (refusing the application): Where a number of defendants in a magistrates’ court were charged with one 
offence and one of them elected to be tried upon indictment, then, although one or more of the others consented to 
summary trial, all the defendants had to be committed for trial. 

Once the justices had reached a decision under s.19 of the Magistrates’ Courts Act 1980 that the offence was suitable 
for summary trial, they had no authority to reconsider that decision, but must proceed to determine where the 
defendants shall in fact be tried under the procedure outlined in s.20. The words “the accused" in s.20(2) and (3) applied 
to the person accused of the offence referred to in s.19 and s.20(1) and where, as in the present case, more than one 
person was accused, the words included the plural by virtue of s.6(1) of the Interpretation Act 1978. Accordingly, “the 
accused" in s.20(3)(a) and s.20(3)(b) meant all the accused charged with the offence. 


Application: for judicial review of a decision of the Brentwood justices. 


R. v. Brentwood Justices, ex parte Nicholls Q.B.D. 487 


Magistrates - offence triable either way - court directs trial on indictment - whether subsequent court 
entitled, before commencement of committal proceedings, to review mode of trial and deal with the 
case summarily. 


On February 17, 1988, the defendant, who was not legally represented, appeared before the magistrates’ court 
charged, inter alia, with reckless driving. The prosecution applied for trial on indictment and the justices, having 
complied with the mode of trial procedure set out in the Magistrates’ Courts Act 1980, decided that the case was more 
appropriate for such a trial and adjourned it for committal proceedings. At an adjourned hearing, before different 
justices, on August 15 the defendant was represented by a solicitor who, before the commencement of the committal 
proceedings, invited the justices to reconsider the mode of trial and made a submission in favour of summary trial. The 
prosecution resisted the application and submitted that the justices had no jurisdiction to overrule the earlier decision 
except under the provisions of s.25 of the Act which applied only after the committal proceedings had commenced. The 
justices accepted jurisdiction to which the defendant consented and pleaded guilty. 


Held: The justices had no jurisdiction to change the mode of trial from committal proceedings to summary trial 
except in accordance with the provisions of s.25(3) of the Magistrates’ Courts Act 1980. The court doubted whether there 
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was power to review a decision for trial on indictment before committal proceedings had commenced (as had been 
suggested obiter in R. v. Newham Juvenile Court, ex parte F (1987) 151 J.P. 690; [1986] 1 W.L.R. 939). However, if that 
power existed at all, it could only arise where there was a change of circumstances since the original decision had been 
taken or where the circumstances existing at the time of the previous hearing were not then drawn to the attention of the 
court. That was not the position in the present case. 

Accordingly, the decision of the justices on August 15 to alter the earlier decision as to the mode of trial was a nullity 


as was the defendant’s plea of guilty. The case would be remitted to the magistrates’ court to continue with the committal 
proceedings. 


Application: by the prosecution for judicial review of decisions of the Liverpool City magistrates’ court relating to 
the mode of trial. 


R. v. Liverpool Justices, ex parte Crown Prosecution Service Q.B.D. 


Witness summons - meaning of "likely to be able to give material evidence" - witness must be material to 
the party calling him - Magistrates’ Courts Act 1980, s.97(1). 


Arising out of a demonstration during a cricket match at Lord’s against a projected cricket tour of South Africa, a 
number of defendants were charged with a breach of the peace. That charge was later withdrawn and a charge under 
s.5(1) of the Public Order Act 1986 substituted and the case was set down for hearing on January 25 and 26, 1990. On 
application being made on behalf of the defendants for witness summonses to be issued against Mr. Gatting and Mr. 
Emburey who were playing in the cricket match, the stipendiary magistrate adjourned the proceedings for further 
information about what the prospective witnesses could recall. At the adjourned hearing on January 15, the defendants’ 
solicitor gave details of the information he had gathered from the two cricketers on the telephone and the magistrate 
issued the witness summonses. On application for an order of certiorari to quash the summonses: 


Held (granting the application): A person applying for a witness summons under s.97(1) of the Magistrates’ Courts 
Act 1980 must demonstrate that the person whose attendance he was seeking was a witness material to his case. It was 
not sufficient that the prospective witness could give evidence of what he saw or heard of an incident leading to the 
criminal proceedings. The evidence must be material to the case of the litigant, be he prosecuting or defending, making 
the application. 

In the present case, the evidence which, on the basis of the information given to the magistrate, could be given either 
by Mr. Gatting or Mr. Emburey was not material in that context. 


Application: for judicial review of a decision of the Marylebone magistrates’ court granting an application for witness 
summonses to be issued. 


R. v. Marylebone Magistrates’ Court, ex parte Gatting and Emburey Q.B.D. 549 


OATHS 


Oaths - meaning of "the oath shall be administered in any lawful manner" in Oaths Act 1978, s.1(3). 


The applicant was convicted by the verdict of a jury of having a firearm with intent to commit an indictable offence. 
On application for leave to appeal against conviction, the sole ground of his application was that the main prosecution 
witness, who was a Muslim by religious conviction, took the oath using the New Testament before he gave evidence. 
Counsel for the applicant submitted that as the witness was not properly sworn, there was a material irregularity and the 
conviction accordingly was in any event unsafe and unsatisfactory. 


Held (refusing the application): In relation to a witness who was not a Christian nor a Jew, the question of whether 
the administration of an oath was lawful under s.1(3) of the Oaths Act 1978 did not depend upon what might be the 
considerable intricacies of the particular religion adhered to by the witness, but on the following two matters only: 


(1) whether it was an oath which appeared to the court to be binding on the conscience of the witness and 
(2) if it was, whether it was an oath which the witness himself considered to be binding on his conscience. 


In the present case the Court of Appeal, having heard the witness, duly sworn on the Koran, give evidence that he 
considered an oath taken by him upon the Koran or upon the Bible or upon the Torah, to be binding on his conscience, 
was satisfied that he was properly sworn at the trial. 
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Application: by Peter Kemble for leave to appeal against his conviction at the Central Criminal Court. 


R. v. Kemble C.A. (Crim. Div.) 


PROCEDURE 


Procedure - absence of prosecution witnesses - short adjournment for their attendance - dismissal of 
informations on their failure to do so - whether breach of natural justice. 


Both cases raised similar points and were dealt with together in the Divisional Court. 

In the first case when the trial was called on for hearing at 10.10 a.m. the two prosecution witnesses, both policemen, 
were not present and the prosecutor told the justices that he did not know why. He asked for a short adjournment and in 
granting it the justices stated that no more than ten minutes would be allowed. The prosecutor made inquiries and spoke 
to one of the officers as a result of which he informed the justices that there must have been some misunderstanding 
between the C.P.S. and the police and asked for the case to be put back until 11 a.m. so that the witnesses could attend. 
After a short retirement the justices refused the application and ordered that the case should proceed and then dismissed 
the information as the prosecutor was unable to call any evidence. The case was over by 10.35 a.m. 

In the second case both the chief prosecution witness and the defendant failed to attend. The justices were warned 
that both sides were in difficulty and they agreed not to sit until 10.15 a.m. and then put the case back for a further 15 
minutes, at which point the prosecutor applied for a bench warrant against the absent defendant. The justices refused the 
application and, having ordered the case to proceed, then dismissed the information when no prosecution evidence was 
available. 

In each case it was argued that there was a clear breach of the rules of natural justice and that the justices had acted 
too hastily. 


Held: It was often a mistake to lay down rigid principles as to the way in which a court should exercise its discretion 
to conduct the proceedings before it. The principle which should always guide justices was that they must take care to 
observe the interests of fairness towards both sides. The public had an interest in ensuring that properly brought 
prosecutions were properly conducted in court just as much as the defendant was entitled to present his case to the 
fullest advantage. In each of the cases the justices erred in good faith in failing to follow the principles of natural justice 
when insisting that the case should proceed and then in dismissing it. The court, however, was not laying down any rigid 
formula by which justices should be guided in exercising their discretion. Each case was different and must be decided 
on its own facts. 


Per Mustill, L_J.: "In the context of adjournments the justices will, in order to maintain [the] balance of fairness, wish 
to take into account all the circumstances including the practicability to one side or the other of putting forward his or 
her case adequately if the adjournment is refused. The court will also want to consider questions such as the passage of 
time, also whether this is the first or only one of many occasions on which an indulgence by way of adjournment has 
been requested, and also whether the party asking for the adjournment is in fault in not being in a position to proceed at 
once. I emphasize in relation to the latter consideration that it is only one of the factors to be taken into account. The 
power to refuse an adjournment is not a disciplinary power to be exercised for the purpose of punishing slackness on the 
part of one of the participants in the trial. The power to adjourn is there so that the court shall have the best opportunity 
of giving the fairest available hearing to the parties." 

Declaration that in each case the justices had acted in breach of natural justice by refusing the adjournment. Quare 
whether, having regard to the present conflict-case law, the court would have had power to quash the two acquittals and 
direct re-trials had it wished to do so. 


Applications: by the Director of Public Prosecutions for judicial review of decisions of the Swansea justices in cases 
against Desmond William Davies and Geoffrey Phillips. 


R. v. Swansea Justices and Davies, ex parte Director of Public Prosecutions, O.B.D. 
R. v. Swansea Justices and Phillips, ex parte Director of Public Prosecutions Q.B.D. 709 


Procedure - absence of vital defence witness - justices not informed of the relevance of his evidence and 
refuse adjournment - defence advocate withdraws from case - whether justices entitled to convict on 
unchallenged prosecution evidence. 


The two applicants appeared before the magistrates’ court charged with assault and kindred offences. The case had 
been adjourned a number of times. At the hearing defence counsel informed the justices that he was not in a position to 
proceed because a vital witness was not available. When the justices refused a further adjournment defence counsel 
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indicated that he proposed to apply for a judicial review and would take no further part in the hearing. The justices 
proceeded to hear the prosecution case which was unchallenged as defence counsel felt he was in no position to cross- 
examine, and convicted the applicants. 

At the hearing of the application for judicial review the Divisional Court had the benefit of seeing the proof of 
evidence of the absent witness from which it was obvious that his evidence would have been extremely relevant and 
important. 


Held: When an application was made to justices for an adjournment on the ground that an essential defence witness 
was absent and the defence advocate did not inform the court of the sort of evidence the absent witness could give, their 
clerk must make such inquiries so that the court could be informed about the kind of support which the defence would 
be denied if no adjournment was granted. 


Application: by Emrys Hughes and Cledwyn Hughes for judicial review of their conviction by the Bracknell justices. 


R. v. Bracknell Justices, ex parte Hughes and Another Q.B.D. 98 


Procedure - appeal against conviction based on defective information - whether Crown Court may amend 
the information or proceed without amendment - relevance of s.123 of Magistrates’ Courts Act 1980. 


The applicant was convicted at the magistrates’ court of four road traffic offences on an information which 
incorrectly alleged the offences were committed on February 28, 1988, whereas the actual date was February 27, 1988. 
The mistake was not noticed by anyone at the magistrates’ court but was brought to the attention of the Judge at the 
Crown Court at the hearing of the applicant’s appeal against conviction. Following argument as to whether the Crown 
Court had jurisdiction to amend the information, counsel for the Crown submitted that the appeal could proceed 
without such amendment having regard to s.123 of the Magistrates’ Courts Act 1980 (relating to defect in process at the 
magistrates’ court) which applied to appeals from the magistrates’ court to the Crown Court. The Judge accepted that on 
the authorities he had no power to amend the information but rejected the submission of counsel on the ground that it 
was self evidently objectionable to proceed on an information known to be wrong as to the date. He considered that it 
would be appropriate to deal with the merits of the appeal and accordingly he allowed the amendment to the 
information. On application for judicial review: 


Held: 1. It was well settled by case law that the Crown Court dealing with an appeal from a magistrates’ court had no 
jurisdiction to amend the information laid before the magistrates’ court. 

2. The power of the Crown Court to deal with an appeal from a magistrates’ court based on a defective information 
without amendment was the same as the power available to the magistrates’ court under s.123 of the Magistrates’ Courts 
Act 1980 in relation to the summary proceedings. In the present case the factual situation was that the wrong date in the 
information was considered to be of no materiality whatsoever - it did not affect the resolution of any of the issues and 
caused no injustice to the applicant. Had the justices noticed the mistake they could have dealt with the information 
without amendment. Likewise the Crown Court could proceed using the same power. 

Accordingly the decision of the Judge to amend the information would be quashed and the Crown Court ordered to 
continue the hearing upon the information unamended. 


Application: by David George Stacey for judicial review of a decision of Swansea Crown Court on his appeal against 
conviction by Neath magistrates’ court. 


R. v. Swansea Crown Court, ex parte Stacey Q.B.D. 185 





Procedure - appeal against sentence imposed at Crown Court - Judge must comply with procedure set out 
in Practice Note (Crown Court - Bail Pending Appeal) [1983] 3 All E.R. 608. 


The appellant pleaded guilty at the Crown Court to two offences under s.167(1) of the Customs and Excise 
Management Act 1979. He was sentenced on each count to three months’ imprisonment, concurrent, and fined £3,000 
and was also ordered to pay £250 costs. The recorder granted a certificate giving leave to appeal against sentence and 
allowed bail pending the appeal. 


Held: The attention of the profession and indeed recorders and Judges up and down the country was directed to the 
Practice Note (Crown Court - Bail Pending Appeal) [1983] 3 All E.R. 608 which stated "A Judge should not grant a 
certificate with regard to sentence merely in the light of mitigation to which he has in his opinion given due weight." 

In the present case that Note was not observed and the appeal came before the court pursuant to an inappropriate 
procedure. The proper process for anyone dissatisfied with a sentence was to lodge an application for leave to appeal 
which would be considered by the single Judge. 
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On the merits of the present appeal the prison sentences would be quashed and the rest of the penalty imposed 
would stand. 


Appeal: by David Roger Hescroff against sentences imposed at Ipswich Crown Court. 


R. v. Hescroff C.A. (Crim. Div.) 1042 


Procedure - appeals - application to justices to state a case - application sent by post - when is 
application made? - Magistrates’ Courts Act 1980 and Magistrates’ Courts Rules 1981. 


(1) Where an application is made to the justices to state a case for the opinion of the High Court, and the 
application is sent by post, the application is made when it is posted, provided that in the normal course of the post it 
would be received within the 21 day period prescribed by s.111(2) of the Magistrates’ Courts Act 1980, even though in 
fact it is received outside that period. 

(2) Where an application to the justices to state a case for the opinion of the High Court is made out of time, that 
application does not preclude the possibility of a subsequent appeal to the Crown Court. 


Appeal by way of case stated from a decision of the Crown Court sitting at Chester. 


P & M Supplies (Essex) Ltd. v. Hackney Borough Council Q.B.D. 814 


Procedure - application to extend defendant’s custody time limit - non-compliance with notice 
requirement under reg.7 of the 1987 Regulations - whether court may nevertheless extend time limit 
under authority of s.22(3) of the Prosecution of Offences Act 1985. 


The applicant appeared before the justices on May 6, 1989, charged with rape and other offences. The initial custody 
time limit of 70 days was due to expire on July 14. Following a number of remands in custody the applicant agreed on 
July 6 to the time limit being extended to July 26 waiving the requirement for two days’ notice to be given to him under 
reg.7(2) of the Prosecution of Offences (Custody Time Limits) Regulations 1987. By July 26 the prosecution had still not 
served the committal papers and had not given notice of the application for a further extension of the custody time limit 
which they then made, inviting the justices to direct under reg.7(4) that no prior notice need be given on the ground that 
it was impracticable to give it. The applicant’s solicitor resisted the application and submitted (1) that as the existing time 
limit had already expired at 10 a.m. that day, it was too late to seek a further extension and (2) that it had been perfectly 
practicable for the prosecution to have served a reg.7(2) notice. The justices overruled the submissions and extended the 
custody time limit to August 2. On a motion for habeas corpus: 


Held: 1. Under reg.7(4) of the 1987 Regulations the question as to whether it was practicable for the prosecution to 
give advance notice of their intention to apply for an extension of the custody time limit, had to be considered not as at 
the time when the matter was raised before the court, but against the whole background of the case. In the present case 
the justices could not properly have been satisfied of the impracticability for the purposes of reg.7(4) and so had no 
discretion to waive the notice period. 

2. As a matter of construction the notice requirements under reg.7(2) governing an application to extend the custody 
time limit were, however, directory and not mandatory, and did not limit the plain statutory power conferred by s.22(3) 
of the Prosecution of Offences Act 1985 itself, namely to extend the time limit at any time before its expiry. Accordingly 
notwithstanding the prosecution’s non-compliance with reg.7, the justices were entitled to extend the applicant’s custody 
time limit as they did. 

3. Under the Regulations all custody periods began at the close of the day during which a defendant was first 
remanded and expired at the relevant midnight thereafter. 

4. The standard of proof to be applied in relation to the court being “satisfied” of the various matters under s.22(3) 
and reg.7(4) was that of the balance of probabilities and not beyond reasonable doubt. 


Application: for habeas corpus following a decision of Ramsgate justices extending the applicant’s custody time limit. 


In re C Q.B.D. 137 


Procedure - delay in laying information as an abuse of the process of the court - Food Act 1984. 


The appellant local authority alleged that on July 5, 1988 the respondent had sold a mouldy pork pie, contrary to 
s.8(1) of the Food Act 1984. Section 95(1) of the Act required that, in the circumstances of the case, any prosecution 
must be commenced within one year. The information was laid on April 7, 1989, and the respondent was not told of the 
identity of the complainant until advance disclosure took place in May 1989. 
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The case was listed for summary trial on August 3, 1989, when the magistrates upheld a submission on behalf of the 
defendant that the delay had been unreasonable and unjustifiable and that it amounted to an abuse of the process of the 
court, even though it was accepted that there had been no mala fides on the part of the local authority, and that the 
information had been laid within the statutory time limit. As a subsidiary factor, the magistrates were also influenced by 
the anxiety, uncertainty and distress which the delay had caused to the defendant. 

On the local authority’s appeal by way of case stated, 


Held (dismissing the appeal): The magistrates were entitled to conclude that the delay, and in particular the delay in 
informing the defendant of the complainant'’s identity, was prejudicial to the defence, and was therefore an abuse of the 
process of the couri. However, the magistrates’ subsidiary reason for their decision, namely the defendant’s anxiety, 
uncertainty and distress, was not a relevant factor at that stage, although it could become so if and when the case had 
proceeded to the sentencing stage. Accordingly, if the defendant’s anxiety, uncertainty and distress had been the sole or 
main reason for the magistrates’ decision, the appeal would have been allowed. 


Appeal by way of case stated. 


Daventry District Council v. Olins Q.B.D. 478 


Procedure - dismissal of information following defence submission that prosecution evidence would be 
tainted unfairly against defendant. 


The defendant was charged with driving a motor vehicle without due care and attention. In the precincts of the 
magistrates’ court before the hearing, the defendant saw two police witnesses in conversation with a defence witness on 
two occasions, one of which was in the presence of the prosecuting solicitor. At the trial the justices accepted a 
submission by the defendant’s solicitor that as a result of those conversations the police officers’ evidence would be 
tainted unfairly against the defendant and, without hearing any evidence, dismissed the case. 


Held: By virtue of s.9(2) of the Magistrates’ Courts Act 1980 justices have no jurisdiction to reach a final decision on 
an information before them without hearing such evidence as the parties wished to adduce and such submissions as they 
wished to make. 

In the present case it was difficult to understand how the justices could have reached the conclusion that the 
evidence was tainted unfairly against the defendant without hearing any evidence from the witnesses concerned. In acting 
as they did the justices breached their statutory duty and their decision was a nullity. 

Order of mandamus granted and case remitted for hearing before a differently constituted bench. 


Application: by the prosecution for judicial review of a decision of the Dorchester magistrates’ court dismissing an 
information against Donald Edward Walden. 


R. v. Dorchester Magistrates’ Court, ex parte Director of Public Prosecutions Q.B.D. 211 


Procedure - prosecution costs in proceedings under s.12 of the Magisirates’ Courts Act 1980 - duty of 
justices’ clerk to bring written application for such costs before the court. 


In proceedings against the defendant under s.12 of the Magistrates’ Courts Act 1980 a written application for 
prosecution costs under s.18 of the Prosecution of Offences Act 1985 was included in the form headed "Statement of 
facts" below a dotted line separating it from the recital of the facts. The defendant pleaded guilty by post and made a 
written statement in mitigation. When the case came before the magistrates’ court the court clerk read out the statement 
of facts but indicated that he did not wish to read out the application for costs. The justices accepted his advice that the 
claim for costs should not be read out on the grounds (a) that they did not consider the application for costs to be 
properly a part of the statement of facts, (b) that it was not appropriate to deal with the costs before deciding whether to 
accept the plea of guilty and (c) that if the prosecutor wished to apply for costs he should attend in person. 


Held: 1. A claim for costs by the prosecution against a defendant in proceedings under s.12 of the Magistrates’ 
Courts Act 1980 could be notified to the defendant in the same document as that which contained the statement of facts 
under s.12(1)(b) thereof but did not form part of the statement of facts relating to the offence. 

2. If such a claim was so notified it must be brought to the court’s attention by the clerk to the justices and it was the 
duty of the court to adjudicate upon it under s.18 of the Prosecution of Offences Act 1985. 

Per Watkins, LJ.: 


"What is absolutely necessary forthwith is that the practice by clerks, wherever it is carried on, of not reading out to 
the justices a claim by the prosecutor for costs when neither the prosecutor nor the defendant are appearing must 
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cease. It is grossly improper not to bring that matter to the attention of the justices when the s.12 procedure has been 
followed.” 


Application: for judicial review by way of a declaratory judgment of a decision of Coventry justices in relation to an 
application for prosecution costs in proceedings under s.12 of the Magistrates’ Courts Act 1980. 


R. v. Coventry Magistrates’ Court, ex parte Director of Public Prosecutions Q.B.D. 765 


Procedure - request for social inquiry report - custodial sentence imposed notwithstanding favourable 
report - need to warn defendant that court may not follow recommendation made - limited 
jurisdiction of Divisional Court to interfere with sentence. 


The applicant pleaded guilty at the magistrates’ court to two offences of theft from his employers and a third offence 
was taken into consideration. As he was previously of good character the magistrate ordered a social inquiry report and a 
community service assessment report in accordance with ss.20 and 20A of the Powers of Criminal Courts Act 1973, but 
made no further observation and held out no kind of promise of the action she would take on receipt of the reports 
whether favourable or not. At the adjourned hearing. despite the fact that the reports recommended a community 
service order as an alternative to custody, the magistrate sentenced the applicant to a total of 90 days’ imprisonment. The 
only record of the reason for imposing a custodial sentence was a statement in Form 5012 that "no other sentence 
appropriate”. On appeal against sentence the Crown Court found, following an investigation, that no promise had been 
made by the magistrate to follow the recommendations of the reports if they were favourable to the applicant, and, being 
of opinion that he had been guilty of a serious breach of trust, dismissed the appeal. 

On application for judicial review and a declaration that the Crown Court decision was wrong in law and/or such 
that no reasonable court could reach: 


Held: 1. The only circumstances in which the Divisional Court could interfere with a sentence imposed either by 
justices or the Crown Court was when the sentencing court had acted in excess of jurisdiction or otherwise wrongly in 
law (R. v. Acton Crown Court, ex parte Bewley (1988) 152 J.P. 327. A failure by a magistrate to warn of possible 
consequences following receipt of a social inquiry report and other reports was not unlawful, no matter how great the 
defendant’s feeling of injustice; nor could a failure to give reasons for a sentence invalidate a sentence which a court had 
power to pass. 

2. When asking for a social inquiry report or other report a court should make it quite clear to the defendant either 
(i) that a favourable report will not necessarily have the effect of avoiding a custodial sentence or (ii) that such a report 
will have such an effect if that was what the court requesting the report had in mind. 


Application: by Gary Richard McCann for judicial review of a decision of the Inner London Crown Court 
dismissing his appeal against a custodial sentence imposed at Woolwich magistrates’ court. 


R. v. Inner London Crown Court, ex parte McCann Q.B.D. 917 


Procedure - summary trial - wrongful dismissal of charge after guilty plea - attempt to correct error by 
invoking s.142(1) of the Magistrates’ Courts Act 1980 under which purported plea of not guilty 
entered - prosecution object to procedure and withdraw - case dismissed. 


The defendant was charged with criminal damage and, having declined an offer of legal advice, pleaded guilty. An 
application by the prosecutor for a short adjournment pending the arrival of some papers was refused and because the 
prosecutor was unable to proceed, the chairman of the bench purported to dismiss the information. When the decision 
was brought to the notice of the clerk to the justices the defendant had left the court and it was decided, after 
consultation with an unknown representative of the Crown Prosecution Service, to invoke the procedure under s.142(1) 
of the Magistrates’ Courts Act 1980 which empowers a court to vary or rescind a sentence or other order. When the case 
was re-listed at a later date the defendant, who in the meantime obtained legal advice, indicated that he intended to 
change his plea to not guilty and the justices allowed the change of plea, purporting to do so under s.142(1). The 
representative of the Crown Prosecution Service considered that that section was inappropriate and felt that he should 
take no further part in the proceedings. In that situation the justices, having allowed the change of plea, decided they had 
no alternative but to dismiss the information for the second time. On application for judicial review: ~ 


Held: Following a plea of guilty justices have no jurisdiction to dismiss the information and there was no statutory 
power which enabled a magistrates’ court to re-open a dismissal. A dismissal was not a “sentence or other order” within 
the terms of s.142(1) of the Magistrates’ Courts Act 1980; the words “other order" meant an order such as a conditional 
discharge, a probation order or an order of that sort which was akin to a sentence but not necessarily a sentence. 
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In the present case counsel for the respondent had submitted that as the original proceedings had only been 
purported to be brought to an end and that they had never come to an end, it was open to the magistrates’ court to take 
the view that there had been no dismissal, to alow the change of plea and (because the prosecutor was not prepared to 
proceed) to dismiss the proceedings. However, that was not how the justices purported to deal with the matter. They 
purported to decide the issue on the basis of the arguments advanced under s.142(1) and it would be wholly wrong for a 
result to be upheld on the basis of the failure of the prosecutor to further prosecute after the change of plea, bearing in 
mind that he was arguing that s.142(1) did not apply. He had not turned his mind to the question of the proceedings 
being a nullity and he could not be criticized for not considering that alternative way of looking at the matter. 

The decision to dismiss the information was made without jurisdiction and it would be an appropriate decision to 
quash, but in the particular circumstances of the case, having regard to the relatively minor offence, the fact that there 
had been three court hearings and the present position of the defendant, no order would be made. 


Per Woolf, L.J.: 


“Albeit that [it] is technically right that if an order to dismiss the proceedings is made wholly without jurisdiction so 
that it can be said to be a complete nullity, as happened here, there is a power for the court to disregard that 
decision, in my view, they should be very slow to do so. They should, in my view, only do so where both the 
prosecution and the defence and the court accept that is the inevitable result of what has happened, otherwise there 
is a very real danger - as illustrated by the facts in this case - that in their efforts to improve the situation the justices 
will in fact make the matter worse ... However, in the exceptional case, which is clear and where the parties are all in 
agreement, it does seem to me that it would be appropriate for the magistrates in their discretion to proceed to 
sentence albeit that they have previously made a mistake of the sort which occurred here. 

It seems to me that to require the parties, where everyone is agreed that what happened was a nullity, to go to 
the expense of coming to this court would be wrong and that it is preferable for the matter to be dealt with 
expeditiously and more cheaply by the magistrates, then exercising the jurisdiction which they have failed up to then 
to exercise and sentence the defendant as appropriate.” 


Application: by the prosecution for judicial review of a decision of the Leighton Buzzard justices dismissing an 
information against Paul Anthony Thornton. 


R. v. Leighton Buzzard Justices, ex parte Director of Public Prosecutions Q.B.D. 41 


Procedure - (1) whether all co-accused must be heard when application is made to lift reporting 
restrictions and (2) whether breach of natural justice to prefer additional charge against accused so 
creating new custody time limit and defeating justices’ obligation to release him on bail in respect of 
the earlier charge. 


On November 9, 1989, the applicant was charged with murder and remanded in custody and on November 17 she 
was further charged with conspiracy to blackmail the murder victim. On December 22 the solicitor for one of the co- 
accused, in the absence of the applicant and another co-accused, applicd for the lifting of reporting restrictions. The 
justices were advised by their clerk of the need to afford all the co-accused an opportunity to make representations on 
that application but despite that advice they made an order under s.8 of the Magistrates’ Courts Act 1980. 

On January 19, 1990, the custody time limit in respect of the murder charge expired but the time limit for the 
blackmail charge continued for another eight days. On January 24, however, the prosecutor, not realizing that the 
custody time limit for the latter charge had not expired and at that time awaiting advice fromccounsel in relation to other 
charges, arranged for the applicant and a co-accused to be brought before the justices and charged with theft and they 
were remanded in custody. Following advice received from counsel the applicant and other co-accused were also 
charged on February 1 with burglary and robbery and further remanded in custody on those charges. On March 29 the 
custody time limit on the theft charge only was extended. 

On application for judicial review to challenge the decisions removing reporting restrictions and remanding her in 
custody on the theft charge: 


Held: 1. When application was made for the lifting of reporting restrictions under s.8 of the Magistrates’ Courts Act 
1980 in committal proceedings involving a number of accused, all the accused had to be present and allowed to make 
representations before the justices reached a decision. 

2. There was no authority for the proposition that justices were entitled to reject a new charge against an accused 
merely because it was a devise to defeat their obligation to release him on bail under the Prosecution of Offences 
(Custody Time Limits) Regulations 1987. The Regulations referred to the “offence” in the singular and each offence 
attracted its own custody time limit. In the absence of mada fides the doctrine of abuse of the process of the court could 
not apply to decisions made on ancillary matters such as bail on the new charge made against the accused. In the present 
case the theft charge was properly brought at the time it was brought and the decision of the justices to remand the 
applicant in custody on that charge could not be criticized. 
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Application: for judicial review by Joyce Margaret Meikle in respect of decisions of the Wirral justices. 


R. v. Wirral District Magistrates’ Court, ex parte Meikle Q.B.D. 1035 


Procedure - whether commendation of witness by Judge in presence of jury is prejudicial to a fair trial. 


The appellant pleaded guilty to burglary and was charged on a second count with assault with intent to resist arrest. 
The case for the prosecution was that the appellant left the house he had broken into when the burglar alarm was 
activated and was chased by one of the witnesses. When they were within about six feet of each other the appellant 
lunged at the witness with an open knife but the witness was able to take evasive action and avoid injury. The appellant 
admitted he had a knife in his hand during the chase but alleged that the witness never got so close to him and denied 
there was any lunge at all. Another witness later joined the chase and assisted in securing the appellant’s arrest. 

In the presence of the jury the Judge called the two witnesses forward and commended them “for acting in such a 
brave and public way", emphasizing that he was doing so “without prejudicing the result of the case at all". 


Held (dismissing the appeal): The question to be decided was whether the jury could have thought that the Judge 
was putting forward the two witnesses as credible witnesses whose evidence was to be preferred to that of the appellant 
by reason of what the Judge said to the two men in their presence. On the facts of the case the answer was no. 

In future, where a Judge wished to commend witnesses for their action in connexion with the offence which was 
being tried, he should do so in the absence of the jury. 

Appeal: by Geoffrey Newman against his conviction at Kingston Crown Court. 


R. v. Newman C.A. (Crim. Div.) 


PUBLIC HEALTH 


Public health - statutory nuisances - whether a council tenant must give the council prior notice of the 
matters alleged to constitute a statutory nuisance before proceeding against the council by way of 
complaint to a justice of the peace - ss.91 et seq., Public Health Act 1936. 


Although it is repugnant to commonsense so to hold, (a) a council tenant who begins statutory nuisance proceedings 
by way of complaint to a justice of the peace under s.99 of the Public Health Act 1936 is under no legal obligation to 
provide the council with prior notice of the details of his complaint; and (b) provided the tenant establishes that the 
statutory nuisance existed when the proceedings were commenced, he is entitled to an order for his costs, even though 
the nuisance has been remedied by the date of the hearing. 


Per Watkins, L.J.: The state of the law contained in the judgment is probably the result of an oversight by 
Parliament, and consideration should be given to remedying it. 


Appeal by way of case stated against a decision of the Warley magistrates. 


Sandwell Metropolitan Borough Council v. Bujok Q.B.D. 


RATING AND VALUATION 


Rating - liability to pay rates in respect of unoccupied premises - s.17 and sch.1, General Rate Act 1967; 
s.22, Health and Safety at Work Act 1974. 


The appellant owned certain premises, which at the material time were unoccupied, and in respect of which the 
respondent sought to levy rates in accordance with the provisions of s.17 of, and sch.1 to, the General Rate Act 1967. 

The appellant disputed its liability to pay rates on the grounds that at the material time occupation of the premises 
was prohibited as a matter of law because (a) there was no relevant extant planning permission, and (b) following the 
discovery of loose brown asbestos in the premises, a prohibition notice had been issued, under s.22 of the Health and 
Safety at Work Act 1974. 

A metropolitan stipendiary magistrate issued a distress warrant. On appeal by way of case stated to the Queen’s 
Bench Division of the High Court. 
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Held (allowing the appeal in part): (1) On the facts there was a relevant extant planning permission; but (2) the 
practical effect of the service of the prohibition notice under the 1974 Act was to prohibit rateable occupation of the 
premises. 


Appeal by way of case stated. 


Regent Lion Properties Limited v. Westminster City Council Q.B.D. 49 


Rating - proper approach for magistrates where a ratepayer claims to have been in occupation of only 
part of the premises in respect of which rates are claimed to be due. 


Where there are proceedings in a magistrates’ court for the recovery of rates in respect of certain premises which are 
represented by a single entry in the valuation list, and the ratepayer claims to have been in occupation of only part of the 
premises, the magistrates should approach the matter in two stages. The first question should be whether one part of the 
premises is capable of being occupied separately from the remainder. If this question is answered in the affirmative, the 
second question arises, namely has the ratepayer proved that he did not occupy part of the premises for the relevant 
period. 


Appeal by way of case stated against a decision of Rotherham magistrates’ court. 
May v. Rotherham Metropolitan Borough Council Q.B.D. 683 


Rating - whether bankruptcy court has power to stay committal proceedings for non-payment of rates - 
ss.102 and 103, General Rate Act 1967, and s.285, Insolvency Act 1986. 


(1) Section 285(1) of the Insolvency Act 1986, which confers jurisdiction upon a bankruptcy court to stay “any action 
... or other legal proceedings against the ... person of ... the bankrupt”, is intended to protect the bankrupt’s estate for the 
benefit of all his creditors; and therefore (2) the phrase “other legal proceedings” includes proceedings for a committal 
warrant for non-payment of rates; and (3) the Court of Appeal’s decision in In re Edgcombe, ex parte Edgcombe [1902] 2 
KB. 403, to the effect that the power to stay does not apply to committal proceedings because they are at least partly 
punitive, was wrongly decided. 


Appeal against a decision of the High Court. 


Smith v. Braintree District Council H.L. 304 


Rating - whether trespassers may be liable to pay rates - whether joint occupiers are severally liable to 
pay rates - General Rate Act 1967. 


The appellant, along with a number of other persons, was in actual occupation of certain premises. All the occupiers 
were trespassers. The rating authority sought to recover rates in respect of the premises from the appellant. A stipendiary 
magistrate dismissed an application for a distress warrant on the ground that there was insufficient evidence of rateable 
occupation by the appellant to require him to respond to the rating authority’s complaint. The rating authority appealed 
successfully to the High Court (see (1989) 153 L.G. Rev. 267; (1989) 153 J.P. 247). On appeal to the Court of Appeal, 


Held (dismissing the appeal): There is no reason in law why a trespasser should not be held to be in rateable 
occupation of land, and where a number of trespassers are jointly in rateable occupation of land, they are each severally 
liable for the whole of the rates due in respect of the land. 

Appeal against a decision of Henry, J. (see (1989) 153 J.P. 247; (1989) 153 L.G. Rev. 267). 


Westminster City Council v. Tomlin C.A. 


ROAD TRAFFIC 


Road traffic - evidence - entry on driving licence - opportunity necessary for parties to be able to make 
submissions as to implications. 


The appellant appealed to the Crown Court regarding an offence of speeding committed on July 13, 1987. The car 
was identified. It was one which at one time was in the ownership of the appellant. His defence was that he was not the 
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driver because he had previously sold the car in May 1987, inadvertently leaving his driving licence in the car. He had 
applied for a duplicate licence in December 1987, which had been issued in May 1988. 

The Crown Court inspected the duplicate and it showed an entry that the appellant had been sentenced on October 
14, 1987, at Bow Street magistrates’ court for a speeding offence. The Crown Court, of its own motion and without 
hearing any evidence, was of the opinion that the appellant would have had to have produced a licence before the Bow 
Street court before that court could have imposed any penalty. He must, therefore, have been in possession of a driving 
licence on or before October 14, 1987, that is during the interval. The Crown Court consequently concluded that the 
appellant’s account was untruthful. 


Held: It was not acceptable for a court to take a point of this kind of its own motion without giving everyone an 
opportunity to deal with it. 


Appeal by Michael Robinson by way of case stated allowed and case remitted to the Crown Court. 


Robinson v. Chief Constable of Derby Q.B.D. 953 


Road traffic - excess alcohol - calculation of amount of excess alcohol in the body - back-calculation 
from a figure taken at a later time to the time of driving - ss.6(1) and 10(2) of the Road Traffic Act 
1972. 


At about 10.45 p.m. on May 7, 1985, the appellant left a public house in Birmingham with his brother. He drove 
across the city erratically for about six miles. At about 11.15 p.m. he collided at high speed with the wall of an underpass 
in the city centre, thereby killing his brother. 

The appellant was subsequently taken to hospital and there at 3.35 a.m. with the consent of the doctor in charge he 
provided a specimen of blood for analysis. The analysis revealed a concentration of not less than 59 mg of alcohol per 
100 ml of blood, below the prescribed limit. 

The prosecution called medical evidence and established that the concentration of alcohol in the appellant’s body 4 
hours and 20 minutes before the specimen was collected and at the time of the collision would have been in excess of the 


prescribed limit. The appellant was convicted and appealed against the conviction on the ground that the prosecution 
was not entitled to rely on the evidence of the back calculation. 


Held: The prosecutor was entitled under s.6(1) and s.10(2) of the Road Traffic Act 1972, as amended, to adduce 
evidence other than by way of the specimen provided by the accused in order to prove the proportion of alcohol in the 
accused’s body at the material time. 

Per curiam: The prosecution should not seek to rely on evidence of back-calculations save where the evidence was 
both easily understood and clearly established the presence of excess alcohol at the time when the accused was driving. 
Justices must be very careful, especially where there was conflicting evidence, not to convict unless upon scientific and 
other evidence, which they found it safe to rely upon, they were sure that there was an excess of alcohol in the 
defendant’s body when he was actually driving as charged. 


Appeal by siephen Gary Gumbley against his conviction dismissed. 


Gumbley v. Cunningham H.L. 


Road traffic - excess alcohol - certiorari - failure to produce witness - breach of natural justice. 


The applicant was convicted of offences of failing to provide specimens of breath contrary to s.8(7) of the Road 
Traffic Act 1972, (now s.7(6) of the Road Traffic Act 1988), and of driving a motor vehicle whilst unfit to drive through 
drink or drugs contrary to s.5(1) of the 1972 Act (now s.4(1) of the Road Traffic Act 1988). 

Part of the applicant’s defence had been that he had not been offered an opportunity to breathe into the breath test 
device at all. 

The summary of the case supplied by the Crown Prosecution Service stated that the evidential breath test machine 
had not been in operation with the result that the applicant had been offered the opportunity to give either a sample of 
blood or urine. 

The Crown Prosecution Service refused to identify who had prepared the statement or to produce the person at the 
hearing. The magistrates nevertheless eventually determined to hear the case on October 6, 1989, and the convictions 
followed. 

It was contended by the applicant that there had been a breach of natural justice in that the magistrates should not 
have proceeded without the author of the summary having been produced. 


Held: The justices had not accepted the applicant’s version of events and their decision to convict had been fair; it 
was not accepted that the maker of the summary, who had made an error when preparing it, should have been produced 
to the justices. 
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Application by Edward George Dent by way of judicial review in respect of a decision of the Redbridge magistrates’ 
court dismissed. 


R. v. Redbridge Justices, ex parte Dent Q.B.D. 895 


Road traffic - excess alcohol - evidence by the defence as to the amount of alcohol in the body - evidence 
of proportion consumed after ceasing to drive, for the purpose of s.10(2) of the Road Traffic Act 1972 
(now s.15(2) of the Road Traffic Offenders Act 1988) - whether evidence may also be called by the 
defence as to the proportion consumed before ceasing to drive - s.6(1) Road Traffic Act 1972, as 
amended (now s.5(1) Road Traffic Act 1988). 


The appellant was on January 24, 1989, convicted by the justices for the City of London that on December 1, 1988, 
he drove a motor vehicle on a road called the Minories, EC3, after consuming alcohol in such a quantity that the 
proportion in his breath exceeded the prescribed limit contrary to s.6(1) of the Road Traffic Act 1972, as amended (now 
s.5(1) of the Road Traffic Act 1988). 

The appellant had eaten sandwiches and drunk a bottle of wine at lunch between 1.15 p.m. and 3.45 p.m. On leaving 
his office at 5.30 p.m., he had driven his car from a car park to the Minories and parked it in Aldgate Bus Station near a 
public house where soon after 5.45 p.m., he had drunk nearly all of a large whisky. He then left and returned to his car 
which, at about 6.10 p.m., he drove to another parking place. He returned to the public house and drunk most of a pint 
of beer when police officers spoke to him and invited him outside. He went and after the usual procedure he provided at 
the police station two specimens of breath on an intoximeter device at about 7.15 p.m. The readings were identical, 
namely, 56 mg of alcohol to 100 mi of breath. About an hour later, he provided a specimen of blood which when 
analyzed was found to contain 97 mg of alcohol to 100 ml of blood. 

It was submitted on behalf of the appellant that expert evidence could be called by him for the purpose of 
calculating retrospectively the effect of the whisky drunk prior to driving as well as the beer drunk after driving. 


Held: Distinguishing Cracknell v. Willis [1987] 3 All E.R. 801 and Gumbley v. Cunningham [1989] 1 All E.R. 5 and 
applying Beauchamp-Thompson v. Director of Public Prosecutions [1989] R.T.R. 54, the assumption in s.10(2) was 
irrebuttable subject to the exception. 

The appellant was not entitled to give evidence of his consumption of alcohol prior to driving and evidence of a 
medical and scientific nature to explain the effect of that alcohol in his breath, blood or urine at the time of driving for 
the purpose of seeking to establish that at the time of driving the level of alcohol in his breath, blood or urine was below 
the prescribed limit, notwithstanding that at the time the specimen was provided, the proportion of alcohol in the 
specimen exceeded the prescribed limit. 


Appeal by William Windover Millard by way of case stated against his conviction by the City of London justices 
dismissed. 


Millard v. Director of Public Prosecutions O.B.D. 626 


Road traffic - excess alcohol - failure of Intoximeter device to provide two valid specimens of breath - 
possible to rely on two further specimens produced on another device. 


The appellant was charged with having driven a motor vehicle on a road after consuming so much alcohol that the 
proportion in his breath exceeded the prescribed limit contrary to s.6(1) of the Road Traffic Act 1972, as amended (now 
s.5(1) of the Road Traffic Act 1988). The case was heard by the Rotherham justices who found that the appellant who 
had been the driver of a vehicle involved in an accident had been required to provide and had provided at Maltby Police 
Station two specimens of breath for analysis by a Lion Intoximeter device. Before the first sample was provided, the 
device was seen to perform the usual self-testing procedure, but after the second sample had been provided, the self- 
testing procedure indicated that the device was no longer functioning normally. 

Following this indication by the device, the appellant was with his consent taken to a second police station, in 
Rotherham, where he provided two further specimens of breath. The lower of the two readings was in excess of the limit. 


Held: Applying Sparrow v. Bradley [1985] R.T.R. 122, if a police officer considered that the first device was not 
working properly, then for him to give the person an opportunity to blow into another device could not possibly be said 
to be any departure from the procedure. In the interests of both the motorist and the police, if a device failed to provide 
two valid specimens of breath, another attempt could be made on a device which was working properly. 


Appeal by the appellant, Warren Thomas Denny, by way of case stated against his conviction by the Rotherham 
justices dismissed. 


Denny v. Director of Public Prosecutions Q.B.D. 460 
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Road traffic - excess alcohol - failure to refer to option of urine - dismissal - costs out of central funds in 
favour of defence - whether dismissal on a technicality. 


The appellant, Alan Wareing, had an information laid against him at Greenwich magistrates’ court for driving a 
motor vehicle on a road or other public place having consumed so much alcohol that the proportion in his blood 
prom a the prescribed limit contrary to s.6(1)(a) and sch.4 to the Road Traffic Act 1972 (now s.5 of the Road Traffic 

The stipendiary magistrate found prima facie evidence of certain facts usually present in such cases and further that 
Mr. Wareing had provided one specimen of breath at the police station which was over the prescribed limit. The 
machine had then failed and a second test was not completed. The police sergeant had then required the appellant to 
provide a sample of blood. He agreed to do so. A doctor was called and the sample had been taken. It was found to 
contain not less than 90 mg of alcohol in 100 ml of blood. 

The information was dismissed because it was accepted at the conclusion of the prosecution case that the officer, in 
following the procedures, had made no reference to the possibility of the appellant providing a specimen of urine. 

An application for costs out of central funds in favour of the appellant was refused. The magistrate considered the 
(1982) Practice Note which provides that although a successful defendant should normally get his costs, where there is 
ample evidence to support a conviction but the defendant is acquitted on a technicality which has no merit, the court 
may properly exercise its discretion to refuse to award costs from central funds. The magistrate took the view that the 
appellant had been acquitted on a technicality and for that reason refused his application for costs. 





Held: The failure of the police to follow the appropriate procedure under the Road Traffic Act in a material and 
significant respect and so to prevent the appellant from giving an appropriate consent could not be considered a 
technicality. 


Appeal by way of case stated granted and direction made for payment of costs out of central funds. 


Wareing v. Director of Public Prosecutions Q.B.D. 443 


Road traffic - excess alcohol - intoximeter 3000 machine - print-out accepted as real evidence - failure by 
constable to sign print-out therefore immaterial. 


The appellant was arrested for driving with excess alcohol and taken to Greenwich police station to an approved 
Lion Intoximeter 3000 machine. An initial calibration check showed that the machine was working correctly. The 
appellant provided two specimens of breath and the lower of the two readings indicated 54 mg of alcohol in 100 ml of 
breath, being over the limit. 

The officer gave a copy of the print-out produced by the machine to the appellant. The appellant signed another 
copy of the print-out which was produced at the hearing as an exhibit. The officer failed to sign the certificate on the 
copies of the print-out under s.10(3) of the Road Traffic Act 1972 (now s.16(1) of the Road Traffic Offenders Act 1988) 
that the print-out related to a specimen provided by the appellant at the date and time shown. 


Held: Applying Castle v. Cross [1985] 1 All E.R. 87, the print-out was an admissible document at common law as 
representing real evidence, quite apart from s.10(3), providing, as happened, the officer was called to prove the 
document. 

The failure to sign the certificate on any of the copies was an essential missing link which was completed by the oral 
evidence of the officer and therefore the lacuna was filled. 


Appeal by the appellant, William Garner, by way of case stated against his conviction by the justices for the Inner 
London Area acting in and for the South Eastern Division dismissed. 


Garner v. Director of Public Prosecutions Q.B.D. 277 


Road traffic - excess alcohol - medical reasons for not supplying specimens - distinction between 
s.8(3)(a) and s.8(7) of the Road Traffic Act 1972 (now s.7(3) and 7(6) of the Road Traffic Act 1988). 


The appellant was convicted by justices for the Petty Sessional Division of Odiham, sitting at Aldershot, for having at 
Aldershot Police Station on June 26, 1988, having been required by a constable in the course of an investigation into an 
offence under s.5 or 6 of the Road Traffic Act 1972, to provide a specimen of urine for a laboratory test, failed without 
reasonable excuse to provide such a specimen. 

In the course of the investigation, the appellant was required to supply two specimens of breath but refused for the 
medical reason that he was taking a drug - Priadel - which a psychiatrist had told him would influence the alcoholic 
content of his blood stream. 
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The police sergeant accepted this explanation and required the appellant to supply a sample of blood. The appellant 
refused for the medical reason that he suffered from haemophiliac tendencies as could be evidenced by a small cut 
received earlier which was still bleeding. 

Again this explanation was accepted by the sergeant who then required the appellant to provide two specimens of 
urine within one hour. The appellant was asked whether there was any medical reason why he could not supply urine. 
He replied that while there was no medical reason, he was currently taking large doses of various vitamins which would 
influence the analysis and as such would not provide the urine samples. He was charged and subsequently convicted of 
failing to supply specimens of urine contrary to s.8(7) of the Road Traffic Act 1972. 


Held: (1) The sergeant was entitled to require a specimen of urine if, but only if, in the words of s.8(3), he had 
"reasonable cause to believe that for medical reasons a specimen of breath (could) not be provided or should not be 
required”. 

(2) Applying Davies v. Director of Public Prosecutions [1988] R.T.R. 156 at p.162C per Mann, J., the question whether 
the police officer had reasonable cause to believe that a specimen of breath could not be provided or should not be 
required was a question of fact to be objectively determined by the justices. 

(3) As the test was an objective one, it was immaterial that the officer concerned was sceptical about the reason given 
to him or might even be left in a state of disbelief. 

(4) The officer was to be treated as a layman in medical matters. 

(5) There was a clear distinction between the medical evidence relevant to the question of reasonable excuse under 
s.8(7) and the evidence relevant to s.8(3)(a). A reasonable excuse under s.8(7) only arose if there were some evidence of 
incapacity or of some risk to health and the concern was with the knowledge and belief of the driver as well as with his 
actual state of health. Under s.8(3)(a) the concern was with the state of knowledge of the constable and with the 
reasonable state of belief of someone with that knowledge. 

(6) The purpose of s.8 was to provide a mechanism whereby evidence could be obtained to support a prosecution 
while at the same time ensuring that sufficient safeguards were introduced to protect the position of the potential 
defendant. 

(7) Even if the words “cannot be provided” in s.8(3)(a) related exclusively to physical or mental capacity to provide a 
specimen, no similar restriction could be placed on the words "should not be required”. 

(8) Although the sergeant in the present case directed his attention to the “could not provide" test, the court was not 
concerned with the actual belief of the officer but with whether a constable with that state of knowledge had reasonable 
cause to hold the belief that the breath specimens should not be required when he asked whether there was any medical 
reason why the appellant should not provide urine. 

(9) Regardless of whether, in the cold light of day, the medical reason advanced for declining to provide a specimen 
of breath was satisfactory and whether the appellant might have been charged with failing without reasonable cause to 
provide the specimens of breath, the officer had reasonable cause to believe that for medical reasons a specimen of 
breath should not be required. 

(10) The officer was, therefore, entitled to proceed to require a specimen of blood and then specimens of urine and 
the appellant was rightly convicted. 


Per curiam: There was great force in the argument that a medical reason was incapable of leading to a belief that a 
specimen of breath could not be provided under s.8(3). 


Appeal by the appellant, Gordon Edward Davies, by way of case stated against his conviction by the Odiham justices 
dismissed. 


Davies v. Director of Public Prosecutions Q.B.D. 336 


Road traffic - excess alcohol in breath - whether possible to convict when only one specimen of breath 
provided - whether possible for accused to adduce evidence to show that the Lion Intoximeter 
machine was defective and as to the amount of alcohol he had consumed. 


The appellant on April 7, 1986, was convicted by the Bromley magistrates of the offence of driving a motor vehicle 
on a road with excess alcohol in his breath contrary to s.6(1) of the Road Traffic Act 1972, as substituted by the 
Transport Act 1981, and was also convicted of the offence of failing to provide a specimen of breath contrary to s.8(7) of 
the Road Traffic Act 1972, as substituted by the 1981 Act. 

The appellant contended: 


(1) That he should not have been convicted of both offences of failing to supply a specimen of breath and of 
actually supplying a specimen of breath which exceeded the prescribed limit, when he had supplied one specimen 
only, and, 

(2) that he should have been allowed to adduce evidence of the amount of alcohol which he had consumed in 
order to show that the Lion Intoximeter machine was defective. 
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Held: (1) Overruling Duddy v. Gallagher [1985] R.T.R. 401 and Burridge v. East (1986) 150 J.P. 347; [1986] R.T.R. 
328, the specimen to be used was the lower of two and the magistrates were not entitled to rely under s.8 and s.10(2) of 
the Road Traffic Act 1972, on one specimen only for a conviction, and, 

(2) overruling Hughes v. McConnell [1986] 1 All E.R. 269 and Price v. Nicholls [1985] R.T.R. 155, the evidence of the 
breath specimen reading was not conclusive evidence of the quantity of alcohol in the appellant’s breath at the time of 
driving. The wording of s.10(2) of the Road Traffic Act 1972, was not such as to limit the challenge to the reliability of a 
device to any particular type of evidence. The appellant was entitled to challenge the breath specimen reading and to 
adduce evidence of the amount of alcohol he had consumed. Evidence was admissible which, if believed, provided 
material from which the inference could reasonably be drawn that the machine was unreliable. 

Per curiam: When assessing the penalty for failing to provide a specimen of breath without reasonable excuse, the 
court was entitled to take into account any evidence that indicated the motorist’s consumption of alcohol, including the 
result of the first breath specimen if he unreasonably refused to provide a second specimen. 

Appeal allowed in part and appellant’s conviction under s.6(1)(a) of the Road Traffic Act 1972, as substituted, of 
driving with excess alcohol quashed but conviction under s.8(7) of the 1972 Act of failing to provide a specimen of breath 
without reasonable excuse confirmed. 


Cracknell vy. Willis H.L. 728 


Road traffic - excess alcohol - lower of breath specimen readings 45 mg - option of blood or urine offered 
and agreed in accordance with s.8(2) of the Road Traffic Act 1988 - urine sample in fact supplied 
under s.7(3)(b) - whether urine sample supplied under different section fulfilled the option 
requirements of s.8(2) - s.5(1) Road Traffic Act 1988. 


The appellant was convicted of driving a motor vehicle on a road after consuming so much alcohol that the 
proportion of it in his urine exceeded the prescribed limit, contrary to s.5(1) of the Road Traffic Act 1988. 

In accordance with the usual procedure, the appellant provided two specimens of breath on a Lion intoximeter 
machine. The lower of the two readings was 45 mg. The police sergeant then followed the procedure for the statutory 
option in s.8(2) of the Road Traffic Act 1988, and stated he would take a urine specimen to which the appellant agreed. 

At that stage, the sergeant observed that the intoximeter machine had not provided a print-out. He then decided that 
the machine was, therefore, unreliable and proceeded under s.7(3)(b) of the 1988 Act and asked again for a specimen of 
blood or urine. After speaking to his solicitor, the appellant agreed to provide and provided two specimens of urine in 
response to the request under s.7. 

After the proceedings were complete, the intoximeter machine produced a print-out which confirmed the readings. 
The "modem" switch at the rear of the machine had been in the wrong position. The officer had not moved through the 
check list to try to find the fault. The switch was usually kept in the “on" position. 

It was contended by the appellant that the court was not entitled to take into account the evidence that the amount 
of alcohol in his urine exceeded the prescribed limit because that evidence was improperly obtained by the police. A 
reliable device had been available and the sergeant could not reasonably have believed in accordance with s.7(3)(b) that 
a reliable device was not available. 

It was contended by the respondent that the sergeant could reasonably believe that a reliable device was not 
available even though it was. 


Held: The statutory option had been offered under s.8(2). Even though the urine samples had been provided under 
s.7, they fulfilled the option requirement under s.8(2) and the appellant was rightly convicted. 

Per curiam: The police officer could not reasonably have believed that a reliable device was not available and thus 
require the appellant to provide a urine sample on pain of committing a criminal offence by refusing so to do. Not only 
was there nothing wrong with the device but this would have been disclosed by following the routine procedures which 
could and should have been operated by any constable. 


Appeal by David Alan Jones by way of case stated dismissed. 


Jones v. Director of Public Prosecutions Q.B.D. 


Road traffic - excess alcohol - specimens of breath - lower of appellant’s readings 48 mg - option range 
between over 35 mg and 50 mg or less of alcohol in 100 ml of breath - appellant given option to 
provide blood - appellant at first refusing but then changing mind and agreeing - magistrates finding 
that statutory procedures complete with refusal - blood sample subsequently provided - whether 
respondent entitled to rely on specimen of breath - s.8(6) Road Traffic Act 1972 (now s.8(2) Road 
Traffic Act 1988). 





The appellant drove a motor vehicle with excess alcohol in his body on February 13, 1988, at Brettingham Avenue, 
Cringleford. He was arrested and provided two specimens of breath. The specimen with the lower proportion of alcohol 
contained 48 mg of alcohol in 100 ml of breath. 

As the reading was in the option range, the appellant was at 01.32 hours offered the opportunity to provide a blood 
specimen. He refused the offer. Later, after consulting a solicitor, he changed his mind at 02.34 hours and agreed to 
provide a blood sample and was allowed to do so. 

It was contended by the appellant that a blood sample having been provided, the respondent was not entitled to rely 
on the specimen of breath but was obliged instead under s.8(6) to rely on the blood sample. 


Held: That it was a matter for the court to decide and that the court was entitled to find that at the time the 
appellant had been given the opportunity to provide a blood specimen and had firmly rejected the option, the statutory 
procedures had come to an end notwithstanding that a co-operative policeman had given the opportunity to provide the 
alternative blood sample. The respondent was entitled to rely on the specimen of breath. 


Appeal by the appellant, Dennis Edward Smith, by way of case stated against his conviction by the Norfolk justices 
dismissed. 


Smith v. Director of Public Prosecutions Q.B.D. 205 


Road traffic - excess axle weight - compensating arrangement - whether offence contrary to reg.80(1) 
(excess weight) or reg.80(2) (excess over sum of weights under compensating arrangement) of the 
Road Vehicles (Construction and Use) Regulations 1986. 


The respondents were acquitted by the South Ribble magistrates for using a Foden rigid tipper vehicle on a road 
contrary to reg.80(1)(b) of the 1986 Regulations and s.40 of the Road Traffic Act 1972 (now s.41 of the Road Traffic Act 
1988). 

Regulation 80(1) prohibits the use etc. of a vehicle with the prescribed weights exceeded, “subject to para.(2)". 

Paragraph 2, to which para.1 is made subject, provides: 


"Where any two or more axles are fitted with a compensating arrangement in accordance with reg.23 the sum of the 
weights shown for them in the plating certificate shall not be exceeded. In a case where a plating certificate has not 
been issued the sum of the weights referred to shall be that shown for the said axles in the plate fitted in accordance 
with reg.66." 


The vehicle in question was one for which a plating certificate had been issued and on both the second and third 
axles the permitted weight was exceeded. However, those axles were fitted with a compensating arrangement in 
accordance with reg.23. 

It was contended on behalf of the respondents that the paragraphs created separate offences and that any offence 
was contrary to para.2 and not para.1 as charged because the weight limit exceeded was not that specified in para.1 but 
para.2 to which para.1 was made subject. 


Held: The words “subject to" were to be regarded as importing into the prohibitions of para.80(1) the qualifications 
in para.2. The two paragraphs did not create distinct offences and the offence would be committed under para.1. 


Per curiam: It would be better if in future cases concerning vehicles with a compensating axle arrangement, there 
was a reference to both paragraphs. 


Appeal by Director of Public Prosecutions by way of case stated against the decision of the South Ribble magistrates 
allowed. 


Director of Public Prosecutions v. Marshall and Bell Q.B.D. 508 


Road traffic - excess speed - motor tractor - recovery vehicle - whether constructed itself to carry a load - 
definition in s.137(2) of the Road Traffic Regulation Act 1984 - ss.86, 89, 136 and 137 of the 1984 Act. 


The appellant was acquitted of driving on July 14, 1988, on the M40 motorway at Gerrards Cross a motor tractor, a 





INDEX 1107 


light locomotive or a heavy locomotive on that road at a speed greater than 40 miles per hour, being the speed specified 
in sch.6 to the Road Traffic Regulation Act 1984 as the maximum speed for a vehicle of that class, contrary to s.86 and 89 
of that Act. 

The vehicle was a recovery vehicle on its way to recover a broken down vehicle and was equipped with a special 
“arm” to assist in the recovery of broken down vehicles. Schedule 6 to the Road Traffic Regulation Act 1984, provides a 
different speed limit for motor tractors. A "motor tractor" is defined by s.136(6) of the 1984 Act as “a mechanically 
propelled vehicle which is not constructed itself to carry a load, other than excepted articles" - which were not relevant - 
“and of which the weight unladen does not exceed" a specified limit. 

Section 137(2) of the 1984 Act provides: 


"For the purposes of s.136 of this Act, in a case where a motor vehicle is so constructed that a trailer may by partial 
superimposition be attached to the vehicle in such a manner as to cause a substantial part of the weight of the trailer 
to be borne by the vehicle, that vehicle shall be deemed to be itself constructed to carry a load." 


Held: (1) Distinguishing the Director of Public Prosecutions v. Yates [1989] R.T.R. 134 on the ground that there was 
no extending definition section comparable to s.137(2) applicable in that case, and applying the definition in s.137(2) of 
the Road Traffic Regulation Act 1984, a broken down vehicle borne by the recovery vehicle would be a trailer which by 
partial superimposition would be attached to the vehicle in such a manner as to cause a substantial part of its weight to 
be borne by the vehicle. Accordingly, the recovery vehicle was deemed to be a vehicle itself constructed to carry a load 
and could not be a motor tractor, a light locomotive or a heavy locomotive within the meaning of s.136(6) and (7). 

(2) Applying Cobb v. Whorton [1977] R.T.R. 392, a vehicle could fall within the definition both of a “motor vehicle" 
and of a “trailer” under s.13£(1) of the 1984 Act. 


Appeal by the Director of Public Prosecutions by way of case stated against the acquittal of John Frederick Holtham 
dismissed. 


Director of Public Prosecutions v. Holtham Q.B.D. 647 


Road traffic - failure to offer statutory option of providing blood or urine sample - certiorari - conviction 
quashed - s.6 Road Traffic Act 1972 (now s.5 Road Traffic Act 1988). 


The applicant was convicted on June 13, 1989, on his own admission of driving a motor vehicle having consumed 
alcohol such that the proportion in his breath exceeded the prescribed limit, contrary to s.6 of the Road Traffic Act 1972. 
The applicant was asked if he had been offered the statutory option of providing a blood or urine sample and said that 
he had not. The lack of the option was confirmed by the Crown Prosecution Service. 


Held: The failure to offer the statutory option was fatal and there was no alternative but to quash the conviction. 


Application: by John Nigel Charles for judicial review of a decision of the Flint justices granted and his conviction 
quashed. 


R. v. Clwyd Justices, ex parte Charles Q.B.D. 486 


Road traffic - fixed penalties - service of notice to owner - register kept by the Driver and Vehicle 
Licensing Centre - registration in name of unincorporated bodies. 


In 1988, the police sought to register four unpaid fixed penalties with the clerk to the justices for enforcement. The 
clerk refused to accept them because the registration certificates referred neither to people nor to bodies corporate but 
to an unincorporated firm and were, therefore, not only difficult or impossible to enforce but invalid. 


Held: Schedule 1 to the Interpretation Act 1978 defines “person” as “includes a body of persons corporate or 
unincorporate”. 

The word "person" in s.36(6) of the Transport Act 1982 (now s.70(1) of the Road Traffic Offenders Act 1988) 
included an unincorporated body of persons and the requirement in s.36(6) for the clerk to register the unpaid fixed 
penalty for enforcement as a fine against an unincorporated body was mandatory. 


Application for judicial review by way of certiorari and mandamus. 


R. v. The Clerk to the Croydon Justices, ex parte Chief Constable of Kent Q.B.D. 





Road traffic - footpath by the side of a road - meaning of riding - s.72, Highways Act 1835. 


The appellant was convicted by the Cirencester juvenile court on August 31, 1988, of riding a motor cycle on a 
footpath by the side of a road made or set apart for the accommodation of foot passengers contrary to s.72 of the 
Highways Act 1835. 

The facts were that a motor cycle was ridden by the appellant along the alleyway between Cricklade Street and 
Akeman Court in Cirencester on April 11, 1988, at about 6.50 p.m. The alleyway was a footway, not part of a road but 
between the roads. 

The appellant was astride the motor cycle with his feet on the pegs, or, alternatively, propelling it with his feet. The 
motor cycle engine was running. 

In order to reach the alleyway from Cricklade Street, a person must travel on the footpath by the side of that road. 


Held: (1) Applying R. v. Pratt (1867) 30 J.P. 246; [1867] 3 Q.B. 64, the s.72 enactment was not intended to apply to 
footpaths in general but only to those footpaths which ran along the side of a road; and 
(2) there was no evidence that the motor cycle had been ridden over the pavement of Cricklade Street. 


Per curiam: The appellant was riding the motor cycle even on the basis that he was simply sitting astride it and 
propelling it with his feet. 


Appeal: by Justin Richard Selby by way of case stated against his conviction by the Cirencester juvenile court 
allowed. 


Selby v. Director of Public Prosecutions Q.B.D. 566 


Road traffic - in charge whilst unfit through drink or drugs - in charge with excess alcohol - meaning of 
in charge - ss.5 and 6, Road Traffic Act 1972 (now ss.4 and 5, Road Traffic Act 1988). 


The appellant, Steven Watkins, was charged that he (1) on February 13, 1988, at Noel Street, London, W.1. was in 
charge of a motor vehicle on a road whilst unfit through drink or drugs contrary to s.5 of and sch.4 to the Road Traffic 
Act 1972, as amended; and (2) on the same date and at the same place was in charge of a motor vehicle on a road or 
other public place when the proportion of alcohol in his blood exceeded the prescribed limit contrary to s.6 of and sch.4 
to the same Act, as amended. 

The appellant was found, drunk, by two uniformed police officers when he was seated in the driver’s seat of a Mini 
motor car. The appellant did not own the car and there was no evidence that he was in the car with the owner’s 
permission. He held an ignition key for a different make of car but which could be inserted in the ignition of the Mini 
although there was no evidence that the key would start the car. The lights were not switched on and the engine was not 
running. He had a blood alcohol level above the prescribed limit. 


Held: (1) There had to be a close connexion between the appellant and control of the vehicle before the appellant 
could be found to be in charge. It was for the court to consider all the relevant factors and reach its decision as a 
question of fact and degree. 

(2) If the person was the owner of the car or the lawful possessor or had recently driven it, he would have been in 
charge of it and the question for the court would be whether he was still in charge or whether he had relinquished his 
charge. Usually such a person would be prima facie in charge unless he had put the vehicle in someone else’s charge. 
However, he would not be so if in all the circumstances he had ceased to be in actual control and there was no realistic 
possibility of his resuming actual control whilst unfit: e.g. if he were at home in ted for the night, if he were a great 
distance from the car or if it had been taken by another. 

(3) If the person was not the owner, the lawful possessor or recent driver but was sitting in the vehicle or was 
otherwise involved with it, the question for the court was, as in this case, whether he had assumed being in charge of it. 
In this class of case, the person would be in charge if, whilst unfit, he was voluntarily in de facto control of the vehicle or 
if, in the circumstances, including his position, his intentions and his actions, he might be expected imminently to assume 
control. Usually this would involve his having gained entry to the car and evinced an intention to take control of it. But 
gaining entry might not be necessary if he had manifested that intention some other way, e.g. by stealing the keys of a car 
in circumstances which showed he meant presently to drive it. 

(4) The following facts would be relevant: 


(i) Whether and where he was in the vehicle or how far he was from it. 

(ii) What he was doing at the relevant time. 

(iii) Whether he was in possession of a key that fitted the ignition. 

(iv) Whether there was evidence of an intention to take or assert control of the car by driving or otherwise. 

(v) Whether any other person was in, at or near the vehicle and if so, the like particulars in respect of that 
person. 
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Appeal by way of case stated by the Crown Prosecution Service against a decision of the North Westminster 
magistrates sitting at Wells Street; appeal allowed and case remitted to the magistrates to continue the hearing. 


Director of Public Prosecutions v. Watkins Q.B.D. 370 


Road traffic - motorway regulations - overtaking in the offside lane of a three lane carriageway - 
prohibition inter alia on heavy motor car goods vehicles - meaning of regulation - reg.12(1) of the 
Motorways Traffic (England and Wales) Regulations 1982 having effect as if made under the Road 
Traffic Regulation Act 1984. 


The appellant was convicted by the St. Albans justices for having on June 20, 1988, unlawfully driven a two axle rigid 
motor lorry on the offside of a three lane carriageway, the M25 motorway, contrary to reg.12(1) of the Motorways Traffic 
(England and Wales) Regulations 1982. 

The prohibition in reg.12(1) applies to: 


(a) a goods vehicle which has an operating weight exceeding 7.5 tonnes; 

(b) (certain passenger vehicles); 

(c) a motor vehicle drawing a trailer; and 

(d) a motor vehicle other than a motor vehicle constructed solely for the carriage of passengers and their effects 
which does not fall within subparas.(a), (b) or (c) and which is a heavy motor car, a motor tractor, a light locomotive 
or a heavy locomotive. 


The motor vehicle in question did not fall within (a), (b) or (c). 

Held: “Heavy motor car" was not defined in the 1982 Regulations. It therefore had the same meaning as in the Road 
Traffic Regulation Act 1984. Under s.136(3) of that Act, “heavy motor car’ means a mechanically propelled vehicle, not 
being a motor car, which is constructed itself to carry a load or passengers and of which the weight unladen exceeds 2540 
kilogrammes". The unladen weight of the vehicle did exceed 2540 kilogrammes. It was therefore a heavy motor car and 
caught by the regulation. 

Appeal by Neil Terence McCrory by way of case stated against his conviction by the St. Albans justices dismissed. 


McCrory v. Director of Public Prosecutions Q.B.D. 520 


Road traffic - operators’ licence - tachograph requirements - definition of agricultural machine. 


The respondent company was acquitted by Avon justices sitting for the Avon North Division on September 2, 1988, 
in respect of two informations. The fizst alleged that on August 19, 1987, at Aust, the respondent company had used a 
goods vehicle for the carriage of goods for hire or reward except under a licence granted under Part V of the Transport 
Act 1968, contrary te s.60(1)(a) of that Act; and that it had used a goods vehicle without a tachograph fitted, contrary to 
s.97(1)(a) of the Transport Act 1968, as amended by the Passenger and Goods Vehicles (Recording Equipment) 
(Amendment) Regulations 1984 and the Community Drivers Hours and Recording Equipment Regulations 1986. 

The facts found were that a Unimog vehicle was stopped on the M4 motorway by a police officer whilst it was towing 
a composite trailer consisting of a semi-trailer and a convertor dolly. The semi-trailer was loaded with a tractor and an 
attached trailer. 

On this occasion, the vehicle was being driven to a farm site within a 50 km radius from the company’s base, and was 
being used for the carriage of goods for a contract with a farmer to provide drainage on the farm. The vehicle was a 
transporter to transport machines from site to site and also used for back-filling holes. 

The respondent company had carried out some non-agricultural work and the company had not been aware that the 
company’s use of the vehicle had to be confined to agriculture. 

The vehicle was classified for excise purposes as an agricultural tractor subject to it being used in an approved 
manner. There was no operator’s licence in force for the Unimog and there was no tachograph or ministry plate fitted to 
the vehicle. 

Certain exemptions from the requirement to hold an operator’s licence are contained in the Goods Vehicles 
(Operators’ Licences, Qualifications and Fees) Regulations 1984, reg.34 and sch.5). This schedule incorporated the 
relevant part of sch.3 of the Vehicles (Excise) Act 1971. Paragraph 2(1) of that schedule provided: 


"In this schedule ‘agricultural machine’ means a locomotive ploughing engine, tractor, agricultural tractor or other 
agricultural engine which is not used on public roads for hauling any objects, except as follows, that is to say ... (d) 
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for hauling articles required for a farm by the person in whose name the vehicle is registered as aforesaid, being 
either the owner or occupier of the farm or a contractor engaged to do agricultural work on the farm by the owner 
or occupier of the farm, or for hauling articles required by that person for land occupied by him with a farm ..." 


There was a definition in another Act in a different context but there was no definition in the relevant provisions of 
an “agricultural tractor". The justices found that the vehicle was an agricultural tractor. 

It was contended by the appellant that in view of the wording of para.2(1) of sch.3 of the 1971 Act, the finding that 
on some occasions the vehicle was not used for agricultural purposes was fatal to the exception. 

It was also contended by the appellant that under the Finance Act 1971, s.6, there was a further restriction on the 
definition. Section 6 referred to the purpose of sch.3 to the 1971 Act (annual rates of duty on tractors, etc.) and stated 
that a mechanically propelled vehicle should not be within the term “tractor” where used in the definition of “agricultural 
machine” in para.2 unless certain qualifications were fulfilled which were not in fact fulfilled by the Unimog. 

It was further contended that under s.95(2) of the Transport Act 1968, the part of the Act relevant for the tachograph 
provisions applied to goods vehicles, that is to say ... “any motor vehicle so constructed that a trailer may by partial 
superimposition be attached to the vehicle in such a manner as to cause a substantial part of the weight of the trailer to 
be borne by the vehicle; and (ii) motor vehicles ... constructed or adapted to carry goods other than the effects of 
passengers.” 


Held: (1) Whether the vehicle was an agricultural tractor was a question of fact for the justices and the finding that it 
was an agricultural tractor was not inconsistent. 

(2) Under para.1 of sch.5 of the 1984 Regulations, one had to look at the occasion in question. It was not material 
that on some other occasion the respondent company might have committed an offence if it was using the vehicle on that 
occasion for non-agricultural purposes and not as an agricultural tractor. 

(3) Section 6 of the Finance Act 1971, was specifically confined to the purposes of sch.3 of the 1971 Act and that was 
the purpose of the excise licence. Moreover the definition related only to tractors and not to agricultural tractors. 

(4) A very large part of the trailer weight was carried on the wheels of the dolly. The court was unable to come to the 
conclusion that a substantial part of the weight of the trailer was born by the vehicle. 


Appeal by Director of Public Prosecutions by way of case stated against the acquittal by the Avon North justices 
dismissed in respect of both informations. 


Director of Public Prosecutions v. Free’s Land Drainage Co. Ltd. Q.B.D. 925 


Road traffic - prescribed traffic signal - failing to comply with double white line system - whether 
preliminary white arrow mandatory - whether necessary for arrow to be repeated at the 
commencement of every unbroken white line on the side nearest to the approaching vehicle providing 
there was one at the beginning of a continuous sequence of double white lines - s.22 of the Road 
Traffic Act 1972 (now s.36 of the Road Traffic Act 1988). 


The appellant was convicted on an information that he on May 10, 1988, drove a motor cycle on Western Road, 
Crewe, but failed to conform with the indication given by a system of double white lines which had lawfully been placed 
on that road, contrary to s.22 of the Road Traffic Act 1972 (now s.36 of the Road Traffic Act 1988). 

Under the system at the time in Western Road, in the direction in which the appellant was travelling, there was first 
a pair of double solid white lines, preceded by two arrows indicating that the motorist should keep to the left; then the 
line nearest to him became an intermittent dashed white line, the right hand line remaining solid, and then both lines 
again became solid without a further arrow indicating to the left. 

The appellant overtook in the dashed white line part as he was permitted to do but failed to return to his own side 
before the double solid white line recommenced. 


Held: (1) It was conceded on appeal that the preliminary arrow had to be repeated before every section of 
continuous white line on the side nearest to the approaching vehicle. 
(2) The preliminary arrow requirement was mandatory. 


Appeal by the appellant, Andrew Peter O’Halloran, by way of case stated against his conviction by the magistrates 
for the Division of Crewe and Nantwich allowed and his conviction quashed. 


O’Halloran v. Director of Public Prosecutions O.B.D. 837 
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Road traffic - road traffic regulation order made under s.6 of the Road Traffic Regulation Act 1984 - 
control and regulation of traffic movement - additional requirement to fit components to reduce air 
brake noise emission - whether ultra vires and unlawful because inconsistent with the national 
framework of the 1984 Act and E.E.C. Directives - London Boroughs Scheme for the Implementation 
and Enforcement of the Greater London (Restriction of Goods Vehicles) Traffic Order 1985, article 
3, permits condition 11. 


The Transport Committee for certain London Boroughs made a road traffic order under s.6 of the Road Traffic 
Regulation Act 1984 with a condition that permits would only be issued to lorries which had fitted to them specified 
components to reduce air brakes noise emissions. 


Held: (1) The provision in the regulation permitting an appeal to the High Court within six weeks from the date on 
which the order was made did not apply to a matter such as the imposition. long afler the order was made, of a condition 
for the grant of a permit in implementation of the order. 

(2) An aggrieved lorry owner was not precluded in any event by such a provision from applying for discretionary 
relief to the court. 

(3) The respondents were not entitled to lay down standards of silencing, involving a technical matter of 
construction, by insisting upon, as a condition of issuing a permit, the fitment of a silencer and of a prescribed 
manufacturer. In doing so the respondents usurped the function of the Secretary of State in his control of matters 
affecting construction and use. The condition was therefore ulira vires and unlawful. 

(4) The condition was in any event ultra vires and unlawful; a ban could not be based on a failure to comply with a 
technical requirement outside the existing regulations. 

(5) Applying Foster and Others v. British Gas PLC {1988| 1.C.R. 584 and Marshall v. Southampton and South West 
Hampshire Area Health Authority (Teaching) (1986) 83 1.C.R. 335, the respondent local authorities were emanations of 
the state and the E.E.C. Directive requirements could be relied on in an action by an individual against the State. 

(6) Applying Dim-Dip Car Lights: E.E.C. Commission vy. United Kingdom (1988) 3 C.M.L.R. 437, where exhaustive 
E.E.C. Directives had been issued, requirements could not be imposed going beyond them 


Application by the Freight Transport Association Ltd. and others for judicial review granted. 


R. v. The London Boroughs Transport Committee, ex parte Freight Transport Association Ltd. (FTA), 
Road Haulage Association Ltd. (RHA), Reed Transport Ltd., Wincanton Distribution Services Ltd., 
Conoco Ltd., Cox Plant Hire London Ltd., Mayhew Ltd. Q.B.D. 773 


Road traffic - whether justices entitled to use their local knowledge in considering whether car park is a 
public place - desirability of disclosing to defence and prosecution their intention of using such 
knowledge. 


The appellant was convicted of driving a motor car on a public place, namely a car park, with excess alcohol in his 
breath contrary to s.6 of the Road Traffic Act 1972 as amended. The offence was committed in a National Car Park in 
the early hours of the morning and the issue in the case was whether or not at the time the car park was a public place. 
Evidence was given by a police constable that he saw the car being driven around the car park, that there were other cars 
parked there, that the barrier at the e1trance to the car park was raised and that the barrier was only put down across the 
entrance during shopping hours. Two of the justices knew the car park very well, one of them living near to it, and they 
used, as part of the evidence, their local knowledge that the barrier was up at night and that that was a clear indication to 
the public to use the car park during the night. They concluded that the appellant was driving his car in a public place. 
On appeal by way of case stated: 


Held (dismissing the appeal): The justices were entitled to use their local knowledge and draw the inferences they 
did. It must be recognized in cases of this kind which involved local knowledge that justices simply could not turn out of 
their minds knowledge which they acquired locally, nor was it desirable that they should. It would be wise of justices to 
make their intention to use such knowledge known to the defence and the prosecution so as to give the advocates an 
opportunity of commenting upon it. Provided justices took special care to keep within proper bounds the use they made 
of local knowledge, and informed a defendant especially of that locally acquired knowledge and the use to which they 
sought to put it, justices acted perfectly properly and rightly. 


Appeal: by Robert James Bowman by way of case stated by Portsmouth justices against his conviction under s.6 of 
the Road Traffic Act 1972 as amended. 


Bowman v. Director of Public Prosecutions Q.B.D. 524 





SENTENCING 


Sentencing - application of rigid formula by justices in imposing fines offends against principles of 
sentencing. 


The applicant pleaded guilty to ten offences of using a goods vehicle with excess weight contrary to s.40(5)(b) of the 
Road Traffic Act 1972 as amended and the regulations made thereunder. The justices fined him a total of £7,600 to be 
paid by monthly instalments of £300 if he was in employment and £25 per month if he was unemployed. The fines were 
calculated according to a formula which the justices were accustomed to apply and which provided for a basic fine of 
£400 for each offence to which was added a sum of £20 for each 1% by which the overload exceeded the permitted 
maximum. The applicant’s appeal against that sentence was dismissed by the Crown Court. On application for judicial 
review: 


Held: The application of a rigid sentencing formula by justices was wrong and offended against the following three 
principles of sentencing: 


1. _ The level of the fine should be determined by reference to the gravity of the offence, to the previous record of 
the offender and to all the circumstances of the case. 

2. The amount of the fine should be within the offender’s capacity to pay. 

3. | Where the offender was allowed time to pay by instalments, payment should be recoverable within a 
reasonable time. 


_A formula was justifiable as a base, but in each case the justices and the Crown Court had to consider all the 
circumstances and apply the general principles of sentencing. 
In the present case the sentence imposed was truly astonishing and the fines would be reduced to a total of £1,300 
payable by monthly instalments of £55. 


Application: by Maurice Birchall for judicial review of a decision of the Chelmsford Crown Court dismissing his 
appeal against sentence imposed by the Freshwell and South Hinckford justices. 


R. v. Chelmsford Crown Court, ex parte Birchall Q.B.D. 197 


Sentencing - co-defendants should be sentenced by the same Judge. 


The two appellants were brothers aged 20 years and 17 years respectively. On September 1, 1989, following their 
pleas of guilty at an earlier hearing before a different Judge, the younger brother was sentenced to a total of five years’ 
detention in a young offender’s institution for five offences of burglary with 236 offences taken into consideration, and 
the older brother was sentenced to a total of three years’ detention for five offences of burglary, two of theft and breach 
of probation with 21 offences taken into consideration. At the earlier hearing on August 25 before a different Judge, a 
co-defendant (aged 16 years) had been sentenced, following his pleas of guilty to three of the burglary offences, and an 
attendance centre order made against him, and the cases against the two appellants stood over. The reason for 
transferring their cases from August 25 to September 1 was apparently one of administrative convenience arising from 
the large number of offences to be taken into consideration by the younger brother. On appeal against sentence: 


Held (dismissing the appeal): Co-defendants appearing together before the court should be sentenced by the same 
Judge. It was a most undesirable practice for one co-defendant to be sentenced by one Judge and the others to be 
sentenced later by a different Judge. In the present case, if it was necessary to adjourn the case for administrative 
reasons, the Judge who dealt with the co-defendant and who was available on the adjourned date, should also have dealt 
with the appellants. 

Appeal: by Martin Forde and Michael Forde against the sentences imposed on them at St. Albans Crown Court. 


R. v. Forde and Another C.A. (Crim. Div.) 1020 


Sentencing - custodial sentence on young offender involved in multiple offences - proper approach in 
assessing seriousness of offence under s.1(4) of the Criminal Justice Act 1982. 


On August 18, 1988, before s.1(4) of the Criminal Justice Act 1982 was amended by s.123 of the Criminal Justice Act 
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1988, the appellants Eddy (aged 25) and Monks (then aged under 21 years) pleaded guilty to a number of offences 
arising out of a series of burglaries and were sentenced to a total of six years’ imprisonment and 18 months’ youth 
custody, respectively. The background to the offences was the occurrence prior to those offences of a large number of 
efficiently organized systematic burglaries of non-domestic premises in which by mid-1987 some £1m. to £1.25m. of 
goods had been stolen. 

As far as Monks was concerned his offending took place over a short period but the total amount involved in the two 
offences of burglary of which he was convicted and one of the two burglary offences taken into consideration was about 
£32,000. As he was under 21 years of age the only ground on which the Judge could have imposed a sentence of youth 
custody was that "the offence was so serious that a non-custodial sentence could not be justified” within s.1(4) of the 
Criminal Justice Act 1982. His counsel drew the attention of the Judge to that section and submitted that on the 
authorities as then existed the offences must be considered individually. 


Held (in relation to the appeal by Monks): The submission of counsel that the offences must be taken individually 
was right as the authorities then stood (R. v. Roberts (1987) 9 Cr. App. R. (S) 152; [1987] Crim. L.R. 581; and R. v. 
Bradbourn (1985) 7 Cr. App. R. (S) 180). Since sentence in the present case was passed, however, s.1(4) of the Criminal 
Justice Act 1982 had been amended by s.123 of the Criminal Justice Act 1988 and there had been developments in the 
case law. 

In R. v. Thompson (1989) 153 J.P. 593 the court followed the decision in R. v. Roberts (supra) holding that it was not 
proper or appropriate to aggregate the totality of the series of the offences together in deciding whether a non-custodial 
sentence was justified, and made it clear that the decision in Roberts applied not only to the original provisions of s.1(4) 
of the 1982 Act but also to the substituted provisions of s.123 of the 1988 Act. Prior to the judgment in R. v. Thompson 
(supra), however, the Court of Appeal dismissed an appeal in the case of R. v. Hurren (1989) 153 J.P. 630 for reasons 
which were given 10 days after the judgment in Thompson. In Hurren the court held that when sentencing an offender 
under 21 years of age for multiple offences the court was not required to consider each offence in complete isolation but 
was entitled to consider the gravity of each offence in the light of all the circumstances, and that Roberts did not preclude 
the court from including among the circumstances the fact that the appellant was a persistent perpetrator of criminal 
damage, albeit that in other cases charged or taken into consideration the damage was of a trivial nature. It was not, 
therefore, reaching a conclusion on the aggregate of the offences which was prohibited by Roberts and Thompson 

In the present case the court endorsed the view taken by the court in Hurren and the reasoning which led to it. If it 
was wrong, the results were so absurd that they could not have been within the Parliamentary intent. Each of the two 


burglaries charged against the appellant involving £11,500 and £9,500 worth of property and the burglary taken into 
consideration involving £10,000 of property was so seridus that a non-custodial sentence could not be justified, even if 
viewed in isolation. If, however, that were not so, each offence when viewed in context would certainly be so serious. 

Accordingly, the Judge was correct in imposing a custodial sentence, but the sentence imposed was excessive and 
would be reduced to a total of nine months’ youth custody. 


Appeal: by Richard James Eddy and Simon Alexander Monks against their sentences imposed at Bristol Crown 
Court. 


R. v. Eddy and Monks C.A. (Crim. Div.) 130 


Sentencing - custodial sentence on young offender involved in multiple offences - proper construction of 
s.1 of the Criminal Justice Act 1982 as amended by s.123 of the Criminal Justice Act 1988. 


In this case the Court of Appeal reviewed the decisions in the following cases dealing with the duty imposed on 
courts when considering the imposition of a custodial sentence on an offender under 21 years of age convicted of 
multiple offences: 


R. v. Roberts (1987) 9 Cr. App. R. (S) 152 
R. v. Hassan and Khan (23.3.89) unreported 
R. v. Thompson (1989) 153 J.P. 593 
R. v. Hurren (1989) 153 J.P. 630 and 
R. v. Eddy and Monks (1990) 154 J.P. 130. 


The relevant statutory provisions are set out in s.1 of the Criminal Justice Act 1982 as amended by s.123 of the 
Criminal Justice Act 1988, as follows: 


"(4) A court may not (a) pass a sentence of detention in a young offender institution ... unless it is satisfied (i) 
that the circumstances, including the nature and gravity of the offence are such that if the offender were aged 21 or 
over the court would pass a sentence of imprisonment, and (ii) that he qualifies for a custodial sentence. ; 

"(4A) An offender qualifies for a custodial sentence if (a) he has a history of failure to respond to non-custodial 
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penalties and is unable or unwilling to respond to them; or (b) only a custodial sentence would be adequate to 
protect the public from serious harm from him; or (c) the offence of which he has been convicted or found guilty 
was so serious that a non-custodial sentence for it cannot be justified." 


The facts of the present case were that the appellant (aged 17 years) pleaded guilty at the Crown Court to eight 
offences of non-residential burglary and three similar offences were taken into consideration. The total losses amounted 
to about £500 and damage caused was of a similar amount. In sentencing the appellant and a co-defendant (aged 16) to 
three months’ detention the assistant recorder made no statement in either case that she was satisfied that the offender 
qualified for a custodial sentence and the reasons for it as required by s.2(4) of the 1982 Act as amended. On appeal 
against sentence: 


Held: 1. The assistant recorder should have satisfied herself that the circumstances were such that if the appellant 
had been 21 or over she would have passed a sentence of imprisonment and (2) that he qualified for a custodial sentence 
under one or more of the three paragraphs set out in s.1(4A) (supra). She should then have stated in open court that he 
qualified for a custodial sentence, identified the relevant paragraph and given her reasons. 

2. There was no question of criterion (a) or (b) of s.1(4A) supra applying to qualify the appellant for a custodial 
sentence and the court was therefore concerned with para.(c). Only if all the 11 offences committed by the appellant 
were taken together could it be said that they were so serious that a non-custodial sentence could not be justified and 
that raised the question whether in applying criterion (c) the court must look at each offence individually or whether it 
was entitled to aggregate all the offences together. 

3. Having reviewed all the relevant cases, the court was satisfied that the law on this matter was correctly stated in R. 
v. Hassan and Khan (supra). In a case where a person under 21 was convicted or found guilty of multiple offences the 
court, in deciding whether under s.1(4A)(c) of the 1982 Act as amended “the offence ... was so serious that a non- 
custodial sentence for it cannot be justified", must consider each offence individually. The court was not entitled to 
aggregate the totality of the series of offences in deciding whether a non-custodial sentence was justified. 

Per Russell, LJ.: 


“Each criterion is mutually exclusive. The court must in each case decide whether one or more than one is satisfied. 
Each is directed to different aspects of the case. Criterion (a) requires the court to look at the particular offender; 
(b) is concerned about protecting the public from serious harm from the offender; (c) is concerned about the gravity 
of each individual offence. Where an offender does not qualify for a custodial sentence under (a) or (b) it is not 
permissible to aggregate offences under (c) when each does not qualify on its own." 


[Note: This case was referred to in the later case of R. v. Scott (Tracey) (Times Law Report, January 16, 1990) in 
which Lord Lane, C.J. said "But it was right to point out that the wording of s.123 [of the Criminal Justice Act 1988] 
was, surprisingly, such that the court was only entitled to consider the gravity of each individual offence. That was 
made clear in R. v. Davison. It was a matter which ought to have the attention of Parliament as soon as possible. As 
it stood at present, the court was unable to take matters into consideration on the questions of seriousness which it 
should take into account."] 


Appeal: by Donald John Davison against sentence imposed at Kingston upon Thames Crown Court. 


R. v. Davison C.A. (Crim. Div.) 


Sentencing - custodial sentence on young offender under s.1(4A)(a) of Criminal Justice Act 1982 as 
amended - meaning of "history of failure to respond to non-custodial penalties ..." 


The applicant, aged 20 years, pleaded guilty at the magistrates’ court to criminal damage. He had one previous court 
appearance for a similar offence when a compensation order was made which was still outstanding. Following receipt of 
a social inquiry report which recommended a probation order or a community service order, sentence was deferred for 
four months during which the probation officer made considerable efforts on his behalf with scant response from ‘him. 
He failed to appear at the adjourned sentencing hearing and was later arrested on warrant. After considering an up- 
dated social inquiry report in which the earlier recommendation of probation or community service was withdrawn as 
being unsuitable or inappropriate, the justices committed him to eight weeks’ detention in a young offender’s institution. 
His appeal to the Crown Court on the ground that as he was still under 21 years of age he did not qualify for a custodial 
sentence under s.1(4A)(a) of the Criminal Justice Act 1982, as amended, was dismissed. On application for judicial 
review: 


Held (allowing the appeal): The wording of s.1(4A)(a) of the Criminal Justice Act 1982 as amended by s.123 of the 
Criminal Justice Act 1988 that “he has a history of failure to respond to non-custodial penalties and is unable or 
unwilling to respond to them" meant there had to be at least two separate occasions on which a young offender had been 
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sentenced to and failed to respond to non-custodial penalties. In the present case there was only one previous court 
appearance when the compensation order was made. 

As the applicant had been in custody for three weeks, the court would substitute a conditional discharge for 12 
months. 


Application: by Robert Ager for judicial review of a decision of Southwark Crown Court dismissing his appeal 
against a custodial sentence imposed by Clerkenwell justices. 


R. v. Southwark Crown Court, ex parte Ager Q.B.D. 833 


Sentencing - custodial sentence on young offender - whether offence taken into consideration can be 
taken into account to satisfy requirements of s.1(4A)(c) of the Criminal Justice Act 1982 as amended. 


The appellant pleaded guilty on indictment to one offence of attempted dwelling-house burglary and asked for one 
offence of dwelling-house burglary committed whilst on bail for that offence to be taken into consideration. He was 
sentenced to eight months’ detention in a young offenders’ institution, the Judge taking the view that s.1(4A)(c) of the 
Criminal Justice Act 1982 as amended applied because the offence of attempted burglary was so serious that a non- 
custodial sentence for it could not be justified. On appeal against sentence the Court of Appeal ruled that in the 
circumstances of the case the attempted burglary of which the appellant had been convicted did not constitute a 
qualifying offence under that section and went on to consider the relevance of the offence taken into consideration. 


Held: An offence taken into consideration, whatever its seriousness, did not amount to a conviction under s.1(4A)(c) 
of the Criminal Justice Act 1982 as amended by s.123 of the Criminal Justice Act 1988, and so could not be treated 
separately as a qualifying offence thereunder. Moreover, although logically, and as a matter of common sense, the 
second offence was clearly relevant to the Judge’s sentencing task, it could not, on the authority of R. v. Davison (1990) 
154 J.P. 229, be aggregated with the attempted burglary to satisfy the requirements of s.1(4A)(c). 

The appeal was allowed and a probation order for two years substituted. 


Per Steyn, J.: "This extraordinary result highlights the necd for prosecuting authorities. and those responsible for the 
drafting of indictments, to consider carefully the implications of |s.1(4A)(c) of the 1982 Act as amended] before taking 
decisions as to the content of the indictment. It is demonstrably not in the public interest that a Judge’s hands should be 
tied by the coincidence of whether an offence appears on the indictment, or, as in this case, on what is commonly known 
as the t.i.c. form. After all, the public interest requires fairness to the prosecution as well as the defence." 


Appeal: by Lee Joseph Patrick Howard against a custodial sentence imposed on him at Birmingham Crown Court. 


R. v. Howard C.A. (Crim. Div.) 973 


Sentencing - unlawful prison sentence can be changed or upheld by Court of Appeal. 


The appellant who was represented by solicitor and counsel pleaded guilty on indictment to theft, but when he 
appeared before the court for sentence two days later neither solicitor nor counsel was present. The Judge indicated that 
he was minded to impose a suspended sentence of imprisonment but would put the case over for counsel to attend if the 
appellant wished. The appellant said he would like the case dealt with and he was sentenced to three months’ 
imprisonment suspended for two years. On appeal against sentence: 


Held (dismissing the appeal): Although under s.21 of the Powers of Criminal Courts Act 1973 it was unlawful, 
subject to two exceptions relating to legal aid, for a court to pass a sentence of imprisonment on a defendant who had 
not previously been sentenced to imprisonment and was not legally represented, that unlawfulness could be put right by 
the Court of Appeal. The court could decide on appeal to change the sentence or, if it considered that the sentence 
imposed was the only one it was reasonable to pass, it could uphold the sentence. In the present case the court was of 
opinion that no other sentence than that passed would have been appropriate. 


Appeal: by Paul Hollywood against the sentence imposed on him at Knightsbridge Crown Court on conviction of 
theft. 


R. v. Hollywood C.A. (Crim. Div.) 705 
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SEX ESTABLISHMENTS 


Sex establishments - evidential requirements in respect of adoption of scheme of licensing by local 
authorities - whether necessary to prove sexual stimulation in order to establish that premises are 
used as a sex encounter establishment - Local Government (Miscellaneous Provisions) Acts 1976 and 
1982; Greater London Council (General Powers) Act 1986. 


When a local authority is prosecuting in respect of an alleged breach of the system of licensing sex establishments, 
(a) strict compliance with s.41(1) of the Local Government (Miscellaneous Provisions) Act 1976 is required in order to 
prove the local authority’s adoption of the licensing powers, and more particularly (i) any certified copy of any 
resolution, order, report or minute produced in evidence by the local authority, must not only bear the signature of the 
proper officer but must also contain a statement of the office held by the signatory, and (ii) original copies, and not 
photocopies, of any newspapers containing relevant public notices must be produced in evidence; and (b) where the 
prosecution alleges the use of premises as a sex encounter establishment, (i.e. “premises at which performances ... are 
given ... which wholly or mainly comprise sexual stimulation of the persons admitted to the premises ..."), contrary to 
sch.3A(a) of the Local Government (Miscellaneous Provisions) Act 1982, it is the nature of the performance which is 
relevant, and not whether the performance has actually produced sexual stimulation. 


Appeal by way of case stated. 


Smakowski and Another v. Westminster City Council Q.B.D. 345 


Sex establishments - meaning of entertainment being "not unlawful" - para3A(c), sch.3, Local 
Government (Miscellaneous Provisions) Act 1982. 


The appellant’s premises were used for the purposes of an entertainment in which naked women exposed their 
bodies in an indecent manner. A magistrates’ court convicted the appellant on the basis that the premises were used as a 
sex encounter establishment within the meaning of para.3A(c) of sch.3 of the Local Government (Miscellaneous 
Provisions) Act 1982, while no licence was in force permitting that use. The appellant appealed unsuccessfully to the 
Crown Court and to the High Court on the basis that para.3A(c) applied only to *... entertainments which are not 
unlawful ..." and, therefore, could not apply in his case because he was committing the offences of outraging public 
decency and keeping a disorderly house. 

On appeal to the House of Lords, 


Held (dismissing the appeal): The appellant had been rightly convicted because (a) the purpose of the provision was 
to require the licensing of premises where live nude entertainment was provided; and (b) the words “which are not 
unlawful" should be regarded as mere surplusage, having been introduced by incompetent draftsmanship for no other 
purpose than to emphasize what para.1 of the schedule made clear in any event, namely that the grant of a licence under 
the 1982 Act would not render lawful any activities which were unlawful irrespective of the scheme of licensing 
introduced by the Act. 


Appeal against a decision of a Divisional Court of the Queen’s Bench Division of the High Court. 


McMonagle v. Westminster City Council H.L. 


THEFT 


Obtaining exemption or abatement of liability by deception under Theft Act 1978, s.2(1)(c) - whether 
relevant if act is one of omission and not commission - whether liability to pay must exist at time of 
deception. 


The appellant, a consultant gynaecologist/obstetrician, was head of a N.H.S. department and was also in private 
practice. At the three stages of pregnancy - ante-natal, confinement and post-natal - treatment was either free under the 
N.H.S. scheme or paid for privately in the case of private patients. The appellant was accused of abusing the system 
either for his own or his private patients’ benefit. Counts 4 and 5 related to ante-natal patients and alleged evasion of 
liability by deception by falsely representing that named patients were being treated by him on the N.H.S. and that no 
charge should be made for ante-natal tests done by the pathology department, thus dishonestly obtaining exemption 
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from liability to pay for the tests. Counts 6 and 7 related to hospital treatment alleging false representations that named 
patients were being treated on the N.H.S. and not privately, whereby he dishonestly obtained exemption from liability to 
pay for the in-patient treatment they had received. The prosecution alleged that by failing dishonestly to inform the 
hospital of the private patient status of the women, he had caused either himself or them not to be billed for the services 
they had received. The appellant was convicted on the four counts and acquitted on others. 

He appealed on the grounds, inter alia, (1) that the recorder had erred in rejecting a submission that “counts 4-7 
were wrongly laid in law in that the allegation to be proved required proof of acts of commission, whereas the evidence 
disclosed only acts of omission" and (2) that the words “legally enforceable" in s.2(1)(c) of the Theft Act 1978 meant that 
the prosecution had to establish an existing liability at the time of the alleged deception, and that if the deception was 
practised before the liability to pay had come into existence then no offence was committed. 


Held (dismissing the appeal): 1. If, as was alleged, it was incumbent upon the appellant to give the relevant 
information to the hospital and he deliberately and dishonestly refrained from doing so with the result that no charge 
was levied either upon his patients or himself, the wording of s.2(1)(c) of the Theft Act 1978 was satisfied, and it 
mattered not whether it was an act of commission or omission. 

2. An offence under s.2(1)(c) of the Act could be committed before any liability to pay came into existence, for 
whereas in s.2(1)(a) and 2(1)(b) the words “existing liability” were to be found, in s.2(1)(c) the word “existing” was 
absent. The wording of s.2(1)(c) was apt to cover an expected or future liability even if the alleged deception was not in 
truth a continuing one. 


Appeal: by Peter Stanley Firth against his conviction by Worthing Crown Court of four offences under s.2(1)(c) of 
the Theft Act 1978. 


R. v. Firth C.A. (Crim. Div.) 576 


TOWN AND COUNTRY PLANNING 


Town and country planning - offences contrary to tree preservation orders - burden of proving tree to 
have been dying etc. - ss.60 and 102, Town and Country Planning Act 1971. 


Where a defendant in a prosecution for contravention of a tree preservation order, under s.102 of the Town and 
Country Planning Act 1971, claims to be entitled to an acquittal on the basis of s.60(6) of the Act, namely that the tree 
was dying, dead or dangerous, or that his action was necessary for the abatement or prevention of a nuisance, the onus of 
proving that he comes within s.60(6) lies on him, because s.60(6) is a free-standing provision, creating an exception from 
the criminal liability imposed by s.102, rather than creating negative elements of the offence, in respect of which the 
burden of proof would be on the prosecution. 


Appeals against conviction at the Crown Court sitting at St. Albans (Mr. Recorder Zucker, Q.C. and a jury). 


R. v. Alath Construction Ltd and Another C.A. 911 


Procedure - whether matters of public law can be raised other than by way of application for judicial 
review. 

Town and country planning - relationship between waste land notices and enforcement notices, ss.65, 87- 
88, 104-107 and 243, Town and Country Planning Act 1971. 


The second respondent, as local planning authority, served a notice on the applicant under s.65 of the Town and 
Country Planning Act 1971, requiring him to tidy up certain land. The applicant appealed against this notice to the 
magistrates’ court. The magistrates upheld the notice. The applicant then appealed to the Crown Court where he wished 
to argue that, in the circumstances of the case, the notice had been ultra vires the second respondent, who should have 
taken enforcement action under other provisions of the 1971 Act. The Crown Court ruled that it had no jurisdiction to 
deal with the vires argument, and upheld the s.65 notice, subject only to variation as to the time limit allowed for 
compliance. 

On an application for judicial review, 


Held (allowing the application in part): (1) The decision of the Court of Appeal in Britt v. Buckinghamshire County 
Council (1963) 127 J.P. 289; [1964] 1 Q.B. 77, which had not been cited in the Crown Court, was binding on the court 
and clearly indicated that the s.65 notice had been ultra vires the second respondent. (2) However, on the present facts it 
could not be said that raising the vires argument was an abuse of the process of the court within the doctrine of O'Reilly 





1118 INDEX 


v. Mackman [1983] 2 A.C. 237, and therefore the Crown Court had been wrong to refuse to consider it. 


[Note: the case of R. v. South Somerset District Council, ex parte DJB (Group) Limited, referred to in the judgment as 
being unreported, is reported at (1989) 1 Admin. L.R. 11.] 


Application for judicial review. 


R. v. Oxford Crown Court and Another, ex parte Smith O.B.D. 


TRADE DESCRIPTIONS ACTS 


Clocked mileometer - whether defendants had taken all reasonable precautions and exercised all due 
diligence to prevent offence - ss.1(1)(b) and 24 of the Trade Descriptions Act 1968. 


The respondents were charged under s.1(1)(b) of the Trade Descriptions Act 1968 with supplying a motor vehicle to 
which a false trade description was applied, namely, that the mileage was 13,800 when it was in fact in the region of 
37,000. The respondents sought to rely on the statutory defence in s.24 of the Act, by satisfying the “reasonable 
precautions" and “all due diligence" tests. The vehicle was sold to the respondents by a Mr. Reid, who said that the car 
was his father’s who had just died. He was unable to produce the registration document at that time. The respondents’ 
sales manager examined the vehicle and honestly believed that its condition corresponded with the mileage shown on the 
mileometer (13,800). Mr. Reid signed at the request of the respondents a form verifying the mileage as correct. The 
respondents’ normal policy was stated to be that they would check the mileage with previous owners also but they did 
not do so on this occasion, notwithstanding the fact that when they did receive the registration document it revealed 
more than two previous owners. The justices accepted that the statutory defence had been made out on the facts. On 
appeal by way of case stated: 


Held: That the appeal would be allowed. It was incumbent upon the respondents given their normal stated policy on 
such matters, to take reasonable steps to ensure that the policy was followed by employees. They had failed to establish 
that such steps had been taken nor had they proved that any special features in this case took it outside their normal 
policy of checking with previous owners. The case would be remitted to the justices with a direction to convict the 
respondents on the information. 


Horner v. Sherwoods of Darlington Limited Q.B.D. 299 


False label on goods - whether reasonable precautions and all due diligence exercised in absence of any 
steps taken by defendant - ss.1(1)(b) and 24 - Trade Descriptions Act 1968 and Common Agricultural 
Policy (Wine) Regulations 1987. 


Bottles of wine sold by the defendant were inaccurately labelled as being 8% alcohol strength when the true figure 
was 7.2%. Informations were laid against the defendant under s.1(1)(b) Trade Descriptions Act 1968 and the Common 
Agricultural Policy (Wine) Regulations 1987. The defendant sought to rely on the statutory defence in s.24(1) of the 1968 
Act and its equivalent in the 1987 Regulations. The evidence showed that the defendant did not carry out any tests or 
analysis of the alcoholic strength whether on a random basis or not and relied solely on the tests carried out by the 
producers in Germany. The justices accepted that the statutory defence was made out and dismissed the informations. 
On appeal: 


Held: The question to be asked is whether a risk that an event such as happened might occur was sufficiently large to 
demand that a small local dealer should carry out sampling, bearing in mind the expense, nature of analysis and the vast 


number of lines supplied by the defendant. The answer given by the justices was a reasonable one. The appeal would be 
dismissed. 


Hurley v. Martinez & Co. Ltd. Q.B.D. 821 


Trade description - false statement concerning authorship of painting - whether a trade description - 
whether auctioneers within scope of Trade Descriptions Act 1968 - disclaimer in auction catalogue - 
whether effective - delay - s.1(1)(a) Trade Descriptions Act 1968. 


The respondent was charged under s.1(1)(a) of the Trade Descriptions Act 1968 that he in the course of trade or 
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business did apply to a water colour painting a false trade description by means of an entry in his auction catalogue to 
the effect that the painting was by J.M.W. Turner, R.A. The picture was bought at an auction by a consumer who had 
read the catalogue. It was subsequently discovered by the consumer that it was not by Turner, but that the respondent 
was of the opinion throughout that it was not by Turner. There was a comprehensive form of disclaimer at the front of 
the catalogue. The justices, whilst accepting that the 1968 Act applied to works of art, nonetheless acquitted the 
respondent, apparently on a number of grounds. The disclaimer was sufficiently bold, precise and compelling so as to 
constitute a defence. The respondent was merely an agent for the seller and that there had been an oppressive delay in 
bringing the prosecution, were the three reasons given. 


Held: (1) It was quite clear that the Trade Descriptions Act 1968 applied to auctioneers (Aitchison v. Reith and 
Anderson (Dingwall and Tain) Ltd. [1974] Sc.L.T. 282 considered). 

(2) The 1968 Act also applied to the art world. 

(3) The disclaimer was ineffective to a charge under s.1(1)(a) (Newman and Others v. Hackney London Borough 
Council [1982] R.T.R. 296 and R. v. Southwood (1987) 151 J.P. 860; [1987] R.T.R. 273 applied). 

(4) That the issue of delay should not have been allowed to sway the justices in coming to their decision. 

The appeal would be allowed. No order as to costs. 


May v. Vincent Q.B.D. 997 


Use of registered trademark on goods other than those of registered user - logo incorporating trademark 
on front of sweatshirts - in other respects items different - whether false to a material degree - ss.1, 2 
and 3(1) of the Trade Descriptions Act 1968. 


The respondent company was charged with two offences contrary to s.1(1)(b) of the Trade Descriptions Act 1968, in 
that it offered to supply two sweatshirts to which a false trade description had been applied, namely, the words in a 
particular form "Marc O Polo”. This was the registered trademark of another company. The evidence showed that the 
offending sweatshirts had this logo on the front and they were on a separate shelf next to genuine Marc O Polo 
sweatshirts, but they were different in a number of respects from the genuine article, in particular, they were of a 
different style and composition and had a different neck label. The justices dismissed the informations on the basis that 
the descriptions were not false to a material degree, that the average shopper would not have been misled. On appeal: 


Held: That whilst the justices had been correct to try to put themselves in the position of the average shopper and 
consider the description of the goods as a whole, they had failed to give proper effect to the prominence of the 
trademark on the shirts. It was wrong for them to have taken into account the fact that the shirts were displayed on a 
separate shelf. This was a decision no reasonable bench could have reached. The case would be remitted with a direction 
to convict on both informations. 


Durham Trading Standards v. Kingsley Clothing Limited Q.B.D. 124 
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PEOPLE’S TRUST FOR ENDANGERED SPECIES 


The Trust was formed in 1977 with the aim of protecting creatures in the wild threatened by man-made or environmental dangers. 
The principal aims of the Trust are: 

1 To fund scientific research on particular species to enable long-term conservation stratcgics to be drawn up. ‘This research 
leads directly to benefits for the animals in their natural habitats. 
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In Britain a major new study at Oxford University is being funded by the reas 3 's Trust. This study is aimed at understanding the 
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the future the ‘Wishbone’ will be the 
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JUSTICE OF THE PEACE REPORTS 


R. v. Keenan - Page 68, line C5 

recorder erred in assuming (as it appeared) that any unfairness resulting 
from the admission of the two statements could be cured by the appellant 
going into the witness box on the following grounds: 


R. v. Eddy and Monks - Page 131, line G6 


appeals were on June 15 allowed by this court for reasons to be 
given at a later date. The sentences were quashed and replaced, in 
the case of Eddy by a sentence of two years’ imprisonment and in 
the case of Monks, by a sentence of nine months’ youth custody. 


R. v. Matthews and Others - Page 181, line E4 
C.J., said in Delaney (at p.SB): ‘It is no part of the duty of the 
court to rule a statement inadmissible simply in order to punish 
the police for failure to observe the Code of Practice’." 

R. v. Davison - Page 235, line B6 

(c), (at p.634), as follows: 


R. v. Bow Street Stipendiary Magistrate, ex parte Director of 
Public Prosecutions - Page 241, line C5 


"In R. v. Colwyn Justices, ex parte D.P.P. (1988)* in which the 
facts are much closer to this case, the delay was less than the 
present case. The same question was considered by the 
Divisional Court. The court found that it was impossible for 
there to be a fair trial. There had been an inordinate delay, 
regardless of excuse, such as to make a fair trial impossible. 


R. v. Bow Street Stipendiary Magistrate, ex parte Director of 
Public Prosecutions - Footnote 


*The case of R. v. Colwyn Justices, ex parte D.P.P. (1988) is now reported at 
(1990) 154 J.P. 989. 


R. v. Strickland (E.A.) and Strickland (S.) - Page 437, line A6 
recorder in sentencing them stated: 
R. v. Mearns - Page 450, line F5 
"A person is guilty of an offence if he - 
Denny v. Director of Public Prosecutions - Page 460, line B2 


March 9, 1989 








JUSTICE OF THE PEACE REPORTS 


R. v. Swansea Justices and Davies, ex parte Director of Public 
Prosecutions and R. v. Swansea Justices and Phillips, ex parte 
Director of Public Prosecutions - Page 710, line C7 


to the present conflicting case law, the court would have had power to 
quash the two acquittals and direct re-trials had it wished to do so. 


R. v. Swansea Justices and Davies, ex parte Director of Public 
Prosecutions and R. v. Swansea Justices and Phillips, ex parte 
Director of Public Prosecutions - Page 710, line F3 


November 22, 1988 the respondent, Davies, was arrested and 


R. v. Burke - Page 801, line G5 


directed the jury as a matter of law whether in those 
circumstances there was an implied term of the contract 
between the appellant and Mr. Nelson that he should be 
provided with a replacement key, presumably at his own 
expense, or possibly that he should have been given the 
opportunity to have a new key cut. Then, having decided as a 
matter of law whether the conduct charged amounted to a 
breach of express or implied term of contract, the jury should 
have been directed to acquit or convict on that count on the 
basis of that decision. We reject that submission without 
hesitation ... It is not supported by the wording of s.1(3)." 


R. v. Acton Justices, ex parte McMullen and Others and R. v. 
Tower Bridge Magistrates’ Court, ex parte Lawlor - Page 901, line 
F7 

the same. On applications for judicial review: 

R. v. Acton Justices, ex parte McMullen and Others and R. v. 
Tower Bridge Magistrates’ Court, ex parte Lawlor - Page 903, line 
G6 

(b) the criminal division of the Court of Appeal; or 


R. v. Parmenter - Page 947, line C6 


341, Lawrence [1982] A.C. 510, and Seymour [1983] 2 A.C. 493. 
After reviewing these authorities the court, in a judgment 
delivered by McCowan, L.J., concluded that (i) Venna had 
established that the Cunningham (i.e. subjective) type of 
recklessness furnished the test for ss.20 and 47 alike; (ii) Venna 
was still good law. The court went on to reject an alternative 
argument advanced by counsel for the Crown as follows: 








JUSTICE OF THE PEACE REPORTS 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 7, line E1 


reversed merely by re-examining the case afresh on the same 
material.” 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 7, line F5 


quite separately, but in addition a great deal more information 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 9, line B3 


very difficult to say that a trial has not begun when a plea has 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 9, line F7 


evidence of his guilt, thus a trial on indictment would be 
prejudiced. 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 10, line D6 


told me ... that he could not recall being invited to make 
representations." 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 11, line A4 


to this and addressed the court indicating that she thought the 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 12, line Bt 


examining justices. If it appears to the court, having regard 
to any representations made, that the offence is after all 
more suitable for summary trial, then they can proceed to 
deal with the case summarily. This situation, as it seems to 
me, can only arise when the hearing has proceeded far 
enough for there to be material from which a proper 
conclusion can be drawn. 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 12, line D7 


matter were now to proceed to trial on indictment at the Crown 
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R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 1, line F7 


670; [1986] 1 W.L.R. 939). However, if that power existed at all, it could 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 2, line G3 


and the other summonses were triable only summarily. Subsection 
(2) reads: 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 3, line E4 


circumstances which appear to the court to make it more 
suitable for the offence to be tried in one way rather than the 
other." 


R. vy. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 4, line E7 


no jurisdiction to vary or overrule the earlier decision of the justices 
in a differently constituted court on the basis that the power under 
which the mode of trial could be altered was contained by the 
provisions of s.25 of the Magistrates’ Courts Act 1980. 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 6, line C2 


for the proposition that the only power to vary an order as to 
mode of trial is contained within the framework of s.25 is afforded 
by the case of R. v. St. Helens Magistrates’ Court, ex parte Critchley 
(1988) 152 J.P. 102; [1988] C.L.R. 311. The facts as set out in that 
short report were that the applicant had been arrested and 
charged with three offences of criminal damage. In September 
1986 the applicant appeared before the justices on those three 
charges. The parties agreed that summary trial was appropriate. 
He pleaded guilty to one charge and not guilty to two others. The 
case was adjourned for trial on those charges. 


R. v. Liverpool Justices, ex parte Crown Prosecution Service - 
Page 7, line DS 


earlier hearing? In my judgment the whole scheme of the Act 
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Murphy v. Director of Public Prosecutions - Page 469, line B1 


J.P. 264; (1986) Cr. App. R. 228 and the Practice Note of this 
court of December 19, 1986 reported in (1987) 84 Cr. App. R. 
137. It is supported by Mr. Alun Jones, Q.C. on behalf of the 
respondent. 


Murphy v. Director of Public Prosecutions - Page 473, line F4 


under the Bail Act to a magistrates’ court. This observation was in 
my view clearly an obiter dictum. 


R. v. Brentwood Justices, ex parte Nicholls - Page 487, line F6 

the solicitor for W making no representations on that issue. The justices 

R. v. Brentwood Justices, ex parte Nicholls - Page 489, line D1 
suitable for the offence to be tried in one way rather than the other. 

R. v. Brentwood Justices, ex parte Nicholls - Page 490, line C2 

as examining justices, then, if at any time during the inquiry it appears 

R. v. Laming - Page 503, line B2 

"2(1) Subject to the provisions of this section, a bill of 

indictment charging any person with an indictable offence may 
be preferred by any person before a court in which the person 
charged may lawfully be indicted for that offence, and where a 
bill of indictment has been so preferred the proper officer of 
the court shall, if he is satisfied that the requirements of the 
hext following subsection have been complied with, sign the 
bill, and it shall thereupon become an indictment and be 


proceeded with accordingly: 


R. v. Laming - Page 503, line C5 


said requirements have been complied with he may on the 
application of the prosecutor or of his own motion, direct the 
proper officer to sign the bill and the bill shall be signed 
accordingly." 


R. v. Marylebone Magistrates’ Court, ex parte Gatting and 
Emburey - Page 550, line E5 


(c) that his conduct was reasonable." 
R. v. McCay - Page 621, line D7 


anyone on the parade and the witness who was invited to make his 
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